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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


DALLAS BUILDING AND CONSTRUCTION 
TRADES COUNCIL, 


Petitioner, 
Vv. 
NATIONAL LABOR RELATIONS BOARD, 


Respondent. 


PREHEARING CONFERENCE STIPULATION 
Pursuant to Rule 38(k) of the rules of this Court, the parties, subject 


to the Court's approval, hereby stipulate and agree as 


I. THE ISSUES 


follows: 


The parties agree that the following are the issues presented: 


1. Whether under the facts and circumstances; 


of this case, the 


Board properly found that the Dallas Building and Construction Trades 


Council violated Section 8(b)(7)(A) by: (1) threatening 
Dallas County Construction Employers’ Association; ( 
picket and picketing each of the following contractors 


to picket the 
2) threatening to 
— Henry C. Beck 


Co., George Bock Co., Hyatt Cheek, Builders- Engineers, and Robert 


E. McKee Contractors, Inc. 

2. Whether the Board properly found that at th 
threats to picket and the picketing the petitioner could 
raise a question concerning representation under 9(c) 


e time of the 
|not appropriately 
of the Act. 


Il. THE JOINT APPENDIX 

1, The portions of the record to be printed shall be embodied in 
a joint appendix which shall be filed with the Court and served on the 
parties on or before the time respondent files its brief. The petitioner 
will serve its designation of record upon respondent on or before July 
24, 1967. The Board will serve its counter-designation upon the peti- 
tioner on or before July 31, 1967. 

2. Each party shall pay the printer directly for the expense of 
printing in the joint appendix those materials it designates. Petitioner 
shall designate this stipulation, the Court order thereon, the Decision 
and Order of the Board, and the Stipulation of the parties. Printing of 
the joint appendix shall be the responsibility of the Board. 

3. Forty (40) copies of the joint appendix shall be printed under 
this stipulation; the required number of copies shall be filed with the 
Court and the remaining copies shall be divided equally between the 
parties to the stipulation. 

4. Any party or the Court, at or following the hearing in this 


case, may refer to any portion of the original transcript of record or 


exhibits therein which have not been printed or otherwise reproduced, 
it being understood that any portion of the record that is referred to 
will be printed in a supplemental joint appendix if the Court so directs. 


Dated at Washington, D.C. /s/ Marcel Mallet- Prevost 
this 12th day of July 1967 Assistant General Counsel 
NATIONAL LABOR RELATIONS 
BOARD 


Dated at Dallas, Texas /s/_ David R. Richards 
this day of July, 1967 Counsel for Petitioner 


[Filed July 25, 1967] 


PREHEARING ORDER 
—— eee Set 


Counsel for the parties in the above- entitled case having sub- 
mitted their stipulation pursuant to Rule 38(k) of the General Rules of 
this Court, and the stipulation having been considered, |the stipulation 


is approved, and it is 


ORDERED that the stipulation shall control further proceedings 
in this case unless modified by further order of this court, and that 


the stipulation and this order shall be printed in the joint 
herein. 


UNITED STATES OF AMERICA | 


appendix 


BEFORE THE NATIONAL LABOR RE LATIONS BOARD 


SIXTEENTH REGION 


DALLAS BUILDING AND CONSTRUCTION 
TRADES COUNCIL 


and 


DALLAS COUNTY CONSTRUCTION EMPLOYEERS' 
ASSOCIATION, INC. 


) 
4 
) 
) 
) 
) 


STIPULATION 


* 


5. 


Case No. 16-CP-32 


Dallas County Construction Employers’ Association, Inc., a Texas 


Corporation, maintains its principal office and place of business at 
1432 Life Building, Dallas, Texas, and at all times material herein 


has been engaged as the collective bargaining agency for its general 


contractor and subcontractor members who employ labor 


at job sites 


in the building and construction industry as more fully described below 


in paragraphs 21 and 22, DCCEA's Bylaws are included in the record 
as Record Exhibit No. 1. 


6. 

Henry C, Beck Company, a Delaware corporation (herein called 
Beck) is engaged at Dallas, Texas, and elsewhere in the United States, 
as a general contractor in the building and construction industry. In 
the operation of its business, Beck receives in the State of Texas 
materials and supplies purchased and shipped from outside the State 
of Texas the value of which exceeds $50,000 annually. 


7, 

At all times material herein Beck has been engaged in the erec- 
tion of a shopping center known as North Town Mall Shopping Center 
(herein called North Town) in Dallas, Texas. Materials and supplies 
valued in excess of $50,000 produced outside the State of Texas have 
been or will be used in the construction of North Town. 


8. 
George Bock and Abe Bock d/b/a George Bock Construction Co., 


(herein called Bock) is engaged at Dallas, Texas, and elsewhere as a 


general contractor in the building and construction industry. In the 
operation of its business Bock receives in the State of Texas materials 
and supplies purchased and shipped from outside the State of Texas the 
value of which exceeds $50,000 annually. 


9. 

At all times material herein Bock has been engaged in the erec- 
tion of an office building located adjacent to the Stemmons Freeway in 
Dallas, Texas, known as the Gifford-Hill Construction Project (herein 
called Gifford-Hill). Materials and supplies valued in excess of $50,000 
produced and shipped from outside the State of Texas have been or will 
be used in the construction of Gifford- Hill. 


10. 
Hyatt Cheek, Builders-Engineers (herein called) Cheek), a Texas 
Corporation, is engaged at Dallas, Texas, and elsewhere as a general 
contractor in the building and construction industry, In the operation 
of its business, Cheek receives in the State of Texas materials and 
supplies purchased and shipped from outside the State of Texas the 
value of which exceeds $50,000 annually. 


11, 
At all times material herein, Cheek has been engaged in the erec- 
tion of a staff residence at Parkland Hospital (herein called Parkland) 
in Dallas, Texas. Materials and supplies valued in excess of $50,000 
produced and shipped from outside the State of Texas have been or will 
be used in the construction of Parkland, 


12. 


Robert E. McKee General Contractors, Inc., (herein called McKee), 
| 
a Nevada Corporation, is engaged at Dallas, Texas, and elsewhere in 


the United States, as a general contractor in the building and construc- 
tion industry. In the operation of its business McKee receives in the 
State of Texas materials and supplies purchased and shipped from out- 
Side the State of Texas the value of which exceeds $50,000 annually. 


13. 
At all times material herein McKee has been engaged 

in the erection and construction of buildings at Texas Instruments, 
Inc., (herein called Instruments) at Dallas, in Dallas County, Texas, 
and at Atlantic Southwest Research Center (herein called Atlantic) at 
Plano, in Collin County, Texas. Materials and supplies valued in excess 
of $50,000 produced and shipped from outside of the State of Texas 
have been or will be used in the Construction of each of the above pro- 
jects. 


* * 


15. 
Beck and Bock since 1948, McKee since 1952, and Cheek since 
July 1, 1966, are each and have each been members of DCCEA. 


16. 
DCCEA, Beck, Bock, Cheek, and McKee are now and have been 
at all times material herein employers engaged in commerce within 
the meaning of Section 2(6) and (7) of the Act. 


17. 
Trades Council is now and has been at all times material herein 
a labor organization within the meaning of Section 2(5) of the Act and 
a labor organization in the construction industry within the meaning of 
Section 8(e) of the Act. 
This stipulation in paragraph 17 is entered into for the purposes 
of this proceeding only. 


18. 


The Business Agents and Presidents of the various unions affil- 
iate@ with the Trades Council with which DCCEA negotiates actively 
participated in the negotiation of the present and past contracts negoti- 


ated between the DCCEA and their respective union. 


* * * * 


20. 

The following-named labor organizations are affiliated with and 
members of the Trades Council: 

1. Dallas Local Union No. 5, Bricklayers, Stone Masons and 
Plasterers International Union. 

2. Cement Masons Local Union No. 549, Operative Plasterers 
and Cement Masons International Association. 

3. Hoisting and Portable Engineers’ Local 714. 

4. Hoisting and Portable Engineers’ Local 819. 


5. Local 481, International Association of ee Structural 

and Ornamental Iron Workers. 

6. International Hod Carriers, Building and Common Laborers’ 

Union of America, Local 859, 
7. Carpet, Linoleum and Resilient Floor Covering Workers 

Local 1870 of the Brotherhood of Painters, Decorators and Pape rhan- 

gers of America. | 

8. Millwright Local 421. | 

9. Sheet Metal Workers International Association, Local Union 

No. 25. | 

| 


10. International Brotherhood of Electrical Meer Local No. 


59. 

11. International Association of Heat & Frost Insulators and 
Asbestos Workers, Local No, 21, | 

12. Plumbers & Steamfitters Local No. 100. 

13. Wood, Wire & Metal Lathers International Union, Local 
No. 140. 

14. United Slate, Tile & Composition Roofers, Damp & Water- 
proof Workers Association, Local No. 123. 

15. Marble Setters of the Brick Masons and Plasterers Inter- 
national Union, Local No, 29. 

16. International Union of Elevator Constructors, Local No, 21. 

17. Plasterers Local No. 61. | 

18. Brotherhood of Painters, Decorators & Paperhangers of 
America, Local No. 53. 
19. Glaziers Local No. 1837. 
20. International Brotherhood of Teamsters, Chauffeurs, Ware- 


housemen & Helpers of America, Local No. 745, | 
herein respectively called the Bricklayers, Cement Masons, Local 
714, Local 819, Iron Workers, Laborers, Floor Layers, Millwrights, 
Sheet Metal Workers, Electricians, Asbestos Workers, Plumbers, 
Lathers, Roofers, Marble Setters, Elevator Constructors, Plasterers, 


Painters, Glaziers, and Teamsters. 


21, 


DCCEA has recognized and had collective bargaining contracts 
with the following-named labor organizations as the exclusive collective 
bargaining representatives of the employees of its members engaged 
in the classes of work under which the respective labor organizations 
commonly have jurisdiction in the building and construction industry, 
and has had such contracts since the dates following the respective 


labor organizations' names: 


Bricklayers 1948 
Cement Masons 1948 
Local 714 1948 
Local 819 1954 
Iron Workers 1948 
Laborers 1950 
Floorlayers 1962 
Millwrights 1954 
Local Union No. 198, United 
Brotherhood of Carpenters & 
Joiners of America (herein called 
Carpenters) 1948 
Although lawfully recognized, none of these above-named labor 
organizations are currently certified under Section 9 of the Act. 
All of the labor organizations listed above in paragraph 20 
and this paragraph, 21, are labor organizations within the meaning of 
Section 2(5) and 8(b)(7)(A) of the Act. 


22. 

DCCEA and Beck, Bock and McKee by virtue of their membership 
in DCCEA, have collective bargaining contracts with the following 
named labor organizations which were executed on and are effective 
until the dates following their respective names: 


Labor Execution Expiration | Record 
Organization Date Date xhibit No, 


Bricklayers July 1, 1965 July 1, 1968 
Carpenters August 1, 1965 August 1, 1968 
Cement Masons August 1, 1965 August 1, 1968 
Local 714 August 1, 1965 July 1, 1968 
Local 819 September 1, 1965 September 1, 1968 
Iron Workers April 1, 1965 April 1, 1968 
Laborers July 26, 1965 July 1, 1968 
Floorlayers August 22, 1964 August 22, 1967 
Millwrights July 1, 1965 June 30, 1968 


Cheek has been a party to the above collective bargaining 
agreements by virtue of its membership in DCCEA since at least 
August 1, 1966. 


23. 

The following affiliates of Trades Council do not bargain with 
DCCEA but have current collective bargaining contracts with parties 
as indicated below convering construction work in their trade juris- 
dictions in the Dallas area: | 


Labor Organization Employer Party Record Exhibit 
No. 


—_— 


Sheet Metal Workers Sheet Metal Contractors | 
Association of Dallas 2 

| 

| 


Electricians Northeast Texas Chapter, 
National Electrical Contrac- 
tor. 13 


Asbestos Workers TLA Master Insulators 
Assoc. 14 


Plumbers Mechanical Contractors 
Association of Dallas, Inc. 15 


Lathers Dallas Plastering & Lath- 
ing Contractors Associa- 
tion. 
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Labor Organization Employer Party Record Exhibit 


Roofers Roof Contractors Assoc. 


Marble Setters Marble Contractors 
Assoc. 


Elevator Constructors Nat'l Elevator Manu- 
facturers Assoc. 


Plasterers Dallas Plastering & 
Lathing Contractors 
Association 


Painters The Dallas Chapter, 
Painting & Decorating 
Contractors of America 


Glaziers Individual Glazier Con- 
tractors 


24, 

Carl Wallace, Manager of DCCEA, and representatives of the 
contractor members of DCCEA who served on the different committees 
that negotiated on behalf of DCCEA and its membership, would, if 
called, testify that during the course of the various bargaining negotia- 
tions with the different unions that resulted in the execution of the 
collective bargaining contract set forth in paragraph 22 above, repre- 
sentatives of the, Floorlayers, Iron Workers, Carpenters, and Local 
819, presented proposals as part of their contract demands, Record 
Exhibits 23, 24, 25 and 26; these proposals were discussed during the 
course of negotiations. DCCEA objected to their inclusion in the 
collective bargaining contract, and the unions ultimately abandoned the 
proposals. New contracts were executed containing various improve- 
ments in wages and working conditions. During the course of negotia- 
tions of the contracts of the Bricklayers, Local 714 and the Millwrights, 
the issue of subcontracting was raised by the unions and discussed 
generally by the parties although no formal proposals were submitted 


é 


11 


by the unions. The DCCEA asserted its opposition to inclusion of any 
form of sub- contracting provision. The contracts ultimately executed 
contained improved wages and other working conditions. 

The Glaziers union, whose business representative is Charles 
Ehrhardt, currently serving as President of the Trades Council, has 
just completed negotiations for a new labor agreement pate various 
glazing sub-contractors in the Dallas area; this agreement was con- 
cluded on September 1, 1966, and will expire August 31, 1969. Some 
of the glazing sub-contractors are members of the DCCEA; however, 
none are general contractors, and the DCCEA does not eee on 
their behalf with the Glaziers Union. During the course of the negotia- 
tions between the Glazier Union and the various sub- contactors! there 
was a sub-contracting proposal made by the union. Although such 
proposal was the subject of negotiations, it was not incorporated in 
the final agreement, which new agreement contained increased wages 
and other improved working conditions, | 

If the officers of the Floorlayers, Iron Workers, Local 819, 

Local 714, Bricklayers, Millwrights, Glaziers and Carpenters were 
called to testify, they would testify that they would not consider the 
execution of the sub- contracting agreements proposed by the Trades 
Council an intrusion upon their status as exclusive collective bargain- 
ing representatives. The members of DCCEA would, if called testify 
that they would consider the execution of such sub- contracting agreements 
by its individual members as an intrusion upon the collective bargain- 
ing relationships established as a result of recognition and execution of 
collective bargaining agreements with the labor organizations named 
above. | 
| 

25, | 

Cheek on July 1, 1966, became a member of DCCEA and in so 
doing agreed to abide by its bylaws and charter, 
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26. 

No charge has been filed with the Board under Section 8(a)(2) 
of the Act alleging that DCCEA, Beck, Bock, Cheek or McKee has un- 
lawfully recognized, or entered into any of the aforesaid contracts with 
any of the labor orgnizations named above. 

27. 

The Trades Council is not currently certified as the representative 

of any of the employees of DCCEA, Beck, Bock, Cheek or McKee. 
28. 

During the summer of 1965, Dave Keeler, Secretary of the Trades 
Council, circulated a form of subcontractors agreement (Record Ex- 
hibit No. 28) and discussed it with some of DCCEA's general contrac- 
tors including Inwood Construction, Beck, McKee, J. W. Bateson and 
Connell Construction and asked them if they would sign it. The General 
Contractors uniformly rejected it and referred the matter to DCCEA. 
The Trades Council as such did not make a formal proposal at that time. 

29. 

On June 7, 1966, at a luncheon meeting with several representa- 
tives of general contractors, among whom were representatives of 
McKee and Beck, Inwood Construction Co., J. W. Bateson and O'Rourke 
Construction Co., all members of DCCEA, Dave Keeler, Secretary of 
Trades Council, informed the contractors that the Trades Council was 
interested in entering into an agreement concerning contracting and 
subcontracting. The contractors suggested that the Trades Council 
ask for a meeting with the Policy Committee of DCCEA to discuss the 
situation. On June 9, 1966, the Trades Council requested such a meet- 
ing. (Record Exhibit No. 29) DCCEA responded by letter dated June 
21, 1966 (Record Exhibit No. 30). A meeting was held at which a sub- 
contractor agreement was discussed as well as other matters. By 
letter dated July 11, 1966, Trades Council sent to DCCEA a copy of 


a proposed subcontractor agreement (Record Exhibit No. 31). 
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30. 

On July 20, 1966, Carl Wallace, DCCEA's manager, telephoned 
Dave Keeler, Secretary of the Trades Council. If called to testify, 
Carl Wallace would testify concerning the telephone conversation in 
accordance with his letter of July 21, 1966 (Record Exhibit No. 32). 
By letter dated July 8, 1966, the Trades Council forwarded a sub-con- 
tracting agreement to Cheek (Record Exhibit No. 33). A similar letter 
and proposal was sent to Manhattan Construction Company, another 
general contractor in the building and construction industry, not a 
member of DCCEA. Cheek responded by letter dated July 18, 1966 
(Record Exhibit No. 34). Not until receipt of Cheek's response was the 
Trades Council aware that Cheek had become a member of DCCEA. 
By letter dated July 28, 1966, DCCEA responded to the Trades Council 
letter of July 11 (Record Exhibit No. 35). | 

By letter dated August 10, the Trades Council forwarded to 
Cheek a revised proposed sub- contracting agreement ( (Record Exhibit 


No. 36). At the same time, identical letters and proposed sub-contract- 
ing agreements were sent to Bock, Beck and McKee. At no time after 
August 10, 1966, have DCCEA, Beck, Bock, Cheek, or McKee indicated 
to the Trades Council that they were willing to execute the proposed 
sub-contracting agreement. 


Letters, with a copy of a proposed subcontractor agreement, 


dated August 10, 1966, but not mailed until August 18 and received on 
August 19, identical to the letters mailed to Beck, Bock,|McKee and 
Cheek (Record Exhibit No. 36), were mailed to Inwood Construction 
Co., Hallman and Hallman, Gower and Folsom, Hagler Construction 
Co., Avery Mays Construction Co., Henger Construction Co., Connell 
Construction Co., O'Rouke Construction Co., Security Construction 
Co., and Dyer Construction Co., all members of DCCEA. 
From August 15 until September 1, 1966, Trades Council 
picketed Beck at North Town, Bock at Gifford- Hill, and Cheek at 
Parkland. Trades Council also picketed McKee from August 
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until August 22 at Instruments and from August 22 until September 1, 
1966, at Atlantic. The picket signs read as follows: 


"Dallas Building and Construction Trades Council picketing 
(name of general contractor) for subcontractor agreement," 


On August 19, 1966, the Trades Council sent a letter to DCCEA 
(Record Exhibit No. 37). 

If called to testify, representative of Beck, Bock, Cheek and 
McKee would state that the above picketing stopped or substantially 
interfered with the work and progress of construction at North Town, 
Gifford-Hill, Parkland, Instruments, and Atlantic. 

Dave Keeler, Secretary and Business Manager of the Trades 
Council, if called to testify, would testify that the Council's picketing 
of Beck, Bock, Cheek, and McKee on and after August 15, 1966, was 
solely in furtherance of, and for the purposes described in, the 
Council's letter of August 10 to Beck, Bock, Cheek and McKee. 

Keeler would testify that the minutes of the special meeting of the 
Trades Council (Record Exhibit No. 38) accurately reflect the events 
and actions of the Council meeting of August 12, and that pursuant to 
the Council's action of August 12, 1966, the aforesaid pickets were 
placed on August 15, 1966. 

31. 

In the construction of the projects described above in paragraphs 
7, 9, 11 and 13, Beck, Bock, Cheek and McKee have undertaken or will 
undertake, to perform certain of the work themselves. The balance of 
the work has or will be performed by sub-contractors. Record Exhibits 
39,40, 41, 42 and 43 described the portions of the project which will be 
performed by the respective general contractor and the portions which 
will be performed by various subcontractors. 

Before submission of their bids to the owner the general con- 
tractor on the aforementioned job, i.e., Beck, Bock, Cheek and McKee, 
received bids from various subcontractors for some portions of the 
job. Subcontractors are aware through various industry reports when 


general contractors have under consideration the proposed bid on a 
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construction project. Commonly on their own volition some of these 
subcontractors will seek out the specifications for the jobs, estimate 
them, and submit bids to the various general contractors who are con- 


Sidering bidding on the construction project. 


With respect to the aforementioned projects, the general con- 
tractors at the time they submitted their bids to the owner, had before 
them bids from various subcontractors for some portions of the work. 
The general contractor in some instances utilized the bids from the 
various subcontractors in arriving at his overall bid for the project. 
After the general contractor received the award on the job in question, 
subcontracts were formalized with various subcontractors for their 
portion of the work. | 

In the performance of their portion of the work, the general 
contractors generally employ carpenters, common laborers, and iron 
workers and frequently employ brick masons, cement masons and 
operating engineers, and to a lesser extent some of the other trades. 
Subcontractors hire some or all of these same tradesmen, 

The general contractor will employ ona full-time basis a nucleus 
of key construction personnel, some of whom are foremen and super- 
visors who are covered by the bargaining contract. The majority of 
his construction employees on these jobs will be hired either directly 
or through their respective unions or transferred from his other jobs. 
At the conclusion of the project, or a particular portion of the project, 
the general contractor will either transfer some of his employees to 
other jobs in the area or will terminate them. It is common for some 
employees to be moved from job to job by a general contractor or for 
his superintendents to rehire some employees, on a recurring basis. 
Some employees work full-time for the same contractor; others will 
work most or a good portion of the year for the same contractor while 
others work only for the duration of a particular job. | 

Record Exhibits 39, 40, 41, 42 and 43 are representative of 


Similar major construction projects regarding the division of work 
| 
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between general and subcontractors. 

With respect to the various construction crafts affiliated with 
the Trades Council: (1) the Laborers work principally for general 
contractors, but do, however, work on occasion for subcontractors 
such as mechanical, lathers, plasterers, brick masons, cement finishers 
and plumbers; (2) operating engineers will typically work for both sub- 
contractors and general contractors; (3) sheet metal workers work 
principally for subcontractors, although they, on occasion, work for 
general contractors; (4) electricians work only for subcontractors; 
(5) plumbers work only for subcontractors; (6) asbestos workers or 
insulators work only for subcontractors; (7) floor layers work either 
for general or subcontractors but primarily for subcontractors; 
(8) millwrights work principally for general contractors although they 
will on occasion work for subcontractors; (9) roofers work principally 
for roofing subcontractors; (10) iron workers work for both general and 
subcontractors (typically, structural steel erection will be subcontracted, 


whereas, typically, iron workers will work for the general contractor 


in the performance of the preparation of reinforcing steel for concrete 
pouring); (11) marble setters work primarily for subcontractors, how- 
ever, they may on occasion work for general contractors; (12) elevator 
constructors work exclusively for subcontractors; (13) plasterers 

work almost exclusively for subcontractors; (14) lathers work almost 
exclusively for subcontractors; (15) painters work primarily for sub- 
contractors, although they may onsome occasions work directly for the 
general contractor; (16) cement masons work for both general and sub- 
contractors; (17) brick layers work for both general and subcontractors. 


32. 

The approximately 100 contractor members of DCCEA perform 
various kinds of construction work, either as general contractors or 
subcontractors. The work performed by the contractor members of 
DCCEA varies from contractor to contractor and from job to job. 
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Among the kinds of work that the general contractors may perform 
themselves are excavation, grading, demolition and other kinds of 
site work; form work; cement finish work; millwork; dry wall; water- 
proofing; damp proofing; caulking; sand blasting; structural steel; 
reinforcing steel; metal siding and roof decks; ornamental iron; hollow 
metal work; post tensioning of steel tendons; metal windows; miscella- 


neous iron and metal work; masonry, precast panels; brick work; 


painting; roofing and flooring; finished hardware. Commonly much of 
this work is subcontracted, particularly painting, roofing and structural 
steel. Just as commonly, the general contractors will ido all or some 
of the work with their own employees. Among the kinds of work that 
the general contractors regularly contract out are electrical, plumbing, 
mechanical, elevators, lathing and plastering. Work under the general 
contract not performed by the general contractor is contracted out. 

A percentage of the total work that the general cont ractor member of 
DCCEA performs varies considerably from job to job, ranging from 
approximately 30% to 80%. 


33. 

Dave Keeler would, if called, testify that a few major general con- 
tractors who work nationally execute what are known as "international 
agreements" directly with International Unions in the construction 
industry. These agreements typically contain provisions regulating 
some working conditions of the contractors’ employees, These agree- 
ments are commonly used in situations where the general contractor 
does not have contracts on a local basis. Such agreements allow general 
contractors to operate under the same agreement as the local contrac- 
tors are operating without the necessity of having to negotiate indivi- 
dual agreements with the various local unions. In this connection, 
Robert E. McKee has a current agreement with the International 
Associaton of Bridge, Structural and Ornamental Iron Workers which 
has been continuously in effect since February 20, 1959 (Record Exhibit 
44). In the Dallas area, McKee works principally under the contracts 
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negotiated by DCCEA as its bargaining agent. 


34. 

This Stipulation is made without prejudice to any objection which 
any party hereto may have as to the materiality or relevancy of any 
facts set forth herein, or in Record Exhibit Nos. 1 through 44. 

The Stipulation entered into by the parties herein shall be limited 
and used only in connection with proceedings initiated by the National 
Labor Relations Board or its General Counsel. 

The parties also reserve the right to contest the findings, conclu- 
sions andorder of the Board and to preserve and protect their rights 
in respect thereto and not waive the same should a proceeding be 
brought in court to enforce or review the Board's order in this pro- 
ceeding. 


DALLAS BUILDING AND CONSTRUCTION 
TRADES COUNCIL 
Dallas, Texas 75201 


By 
David R. Richards, Attorney 
National Bankers Life Building 
Dallas, Texas 


SIGNED at Ft. Worth, Texas this 31 day of October, 1966 


DALLAS COUNTY CONSTRUCTION 
EMPLOYERS! ASSOCIATION, INC., 
Dallas, Texas 


By 
William L. Keller, Attorney 
2424 First National Bank Building 
Dallas, Texas 15201 


SIGNED at Ft. Worth, Texas this 31 day of October, 1966 


James A. King, Jr. 


Counsel for the General Counsel 
National Labor Relations Board 
Room 8A24, Federal Office Building 
819 Taylor Street 
Fort Worth, Texas 76102 


| 
SIGNED at Ft. Worth, Texas this 31 day of October, 1966 


APPENDIX A 


Record Exhibit No. By-Laws of the Dallas County 
Construction Employers Asso- 
ciation, Inc. | 

Record Exhibit No. Constitution of the Building and 
Construction Trades Department 
AFL-CIO. 

Record Exhibit No. Agreement between the Dallas County 
Construction Employers Associa- 
tion, Inc., and Dallas Local Union 
No. 5, Bricklayers, Stone Masons, 
and Plasterers International Union. 

Record Exhibit No. Agreement between Dallas County 
Construction Employers Associa- 
tion, Inc., and Local Union No. 198, 
United Brotherhood of Carpenters 


and Joiners of America, 

Record Exhibit No. Agreement between the Dallas County 
Construction Employers’ Association, 
Inc., and Cement Masons Local Un- 
ion NO, 549 of the Operative Plaster- 
ers' and Cement Mason's International 
Association. 


Record Exhibit No. 


Record Exhibit No. 


Record Exhibit No. 


Record Exhibit No. 


Record Exhibit No. 10 


Record Exhibit No. 11 
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Agreement between Dallas County 
Construction Employers’ Associa- 
tion, Inc., and Hoisting and Por- 
table Engineers Local Union No. 714. 
Agreement between Hoisting and 
Portable Engineers, Local 819, of 
the International Union of Operating 
Engineers of the A. F.L.-C.1.O. and 
Fort Worth Chapter, Associated 
General Contractors of America. 
Agreement between Dallas County 
Construction Employers Association, 
Inc., and Iron Workers District 
Council of the State of Texas. 
Agreement between the Dallas 
County Construction Employers 
Association, Inc., and International 
Hod Carriers, Building and Common 
Laborers Union of America, Local 
859, AFL-CIO. 

Agreement between Dallas County 
Construction Employers Associa- 
tion, Inc., and Carpet, Linoleum 
and Resilient Floor Covering Work- 
ers, Local Union No. 1870 of the 
Brotherhood of Painters, Decora- 
tors and Paperhangers of America, 
AF of L-CIO. 

Agreement and Working Rules be- 
tween Millwright Local Union No. 
1421 and Fort Worth Chapter of 
the Associated General Contractors 


Record Exhibit No. 12 


Record Exhibit No. 13 


Record Exhibit No. 14 


Record Exhibit No. 15 


Record Exhibit No. 16 


Record Exhibit No. 17 


of America, Inc., and Dallas 


County Construction Employers’ 


Association, Inc. 
Agreement between Local Union No. 
25 of the Sheet Metal Workers’ In- 
ternational Association, AFL-CIO 
and Sheet Metal Contractors’ 
Association of Dallag. 
Agreement of International Brother- 
hood of Electrical Workers Local 
Union No. 59 and National Electri- 
cal Contractors Association, North- 
east Texas Chapter, Dallas, Texas. 
Agreement between Asbestos Work- 
ers, Local No. 21 and the T. L, A. 
Master Insulators Association. 
Agreement, Plumbers and Steam- 
fitters Local Union No. 100 of the 
United Association AFL-CIO. 
Collective Bargaining) Working A- 
greement between Dallas Plaster- 
ing and Lathing Contractors Asso- 
ciation and the Wocd, Wire and 
Metal Lathers International Union, 
AFL-CIO, Local Union No. 140. 
Working Agreement entered into by 
and between Dallas Roofing Con- 
tractors, and United Slate, Tile and 
Composition Roofers, Damp and 
Waterproof Workers Association, 
Local 123, | 
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Record Exhibit ‘No. 1966 Agreement between the Tile 
| Contractors' of Dallas, Texas and 
Local No. 29, B. M. and P.I.U. 
Record Exhibit No. Standard Agreement, January 1, 1962 
| to December 31, 1966, International 
Union of Elevator Constructors. 
Record Exhibit No. Joint Agreement between the Dallas 
Plastering and Lathing Contractors 
Association of Dallas and Plaster - 


| ers Local No. 61. 
Record Exhibit No. Agreement entered into by and be- 


tween the Dallas Chapter, Paint- 
ing and Decorating Contractors of 
America, Local Union No. 53. 

Record Exhibit No. Agreement between Individual 
Glazier Contractors and Glaziers 
and Glass Workers Local Union No. 
1837. 

Record Exhibit No. Working Agreement between the 

Dallas County Construction Employ- 
ers’ Association, Inc., and Carpet, 
Linoleum and Resilient Floor Cover- 
ing Workers Local Union No. 1870 
of the Brotherhood of Painters, De- 
corators and Paperhangers of 
America, AF of L-CIO. 

Record Exhibit No. 24 Agreement between the Dallas County 
Construction Employers’ Association, 
Inc., and International Association of 
Bridge, Structural & Ornamental Iron 
Workers, Local Union No. 481. 


Record Exhibit No. 25 


Record Exhibit No. 26 


Record Exhibit No. 27 
Record Exhibit No. 28 


Record Exhibit No. 


Record Exhibit No. 


Record Exhibit. No. 31 


Record Exhibit No. 32 


Record Exhibit No. 33 


Record Exhibit No. 34 


Record Exhibit No. 35 
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Jurisdiction Regarding Ceilings 


and Drywall, 
| 
Proposed Changes in the Dallas A- 


| 
greement,. 


There is no Record Exhibit No. 27 
Agreement between Building Assoc- 
ions and Contractors and Dallas 
Building Trades Council. 

Letter dated June 9, 1966, from 
David Keeler, Secretary, Dallas 
Building and Construction Trades 
Council. 
Letter dated June 21, 1966, from 
Carl G. Wallace, Manager, Dallas 
County Construction Employers’ 
Association, Inc. | 
Letter dated July 11, 1966, from 
David Keeler, Secretary, Dallas 


Building and Construction Trades 
Council, 
Letter dated July 21, 1966, from 

Carl G. Wallace, Manager, Dallas 


County Construction Employers’ 

Association, Inc. 
| 

Letter dated July 8, 1966, from 


David Keeler, Secretary, Dallas 


Building and Construction Trades 


Council. | 
Letter dated July 18, 1966, from Hyatt 
Cheek, Jr., President 
Letter dated July 28, 1966, from 
Carl Wallace, Manager, Dallas 

| 


Record Exhibit No. 


Record Exhibit No. 


Record Exhibit No. 


Record Exhibit No. 


Record Exhibit No. 


Record Exhibit No. 


Record Exhibit No. 


Record Exhibit No. 


Record Exhibit No. 
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County Construction Employers’ 
Association, Inc. 

Letter dated August 10, 1966, from 
David Keeler, Secretary, Dallas 


Building and Construction Trades 


Council. 

Letter dated August 19, 1966, from 
David Keeler, Secretary, Dallas 
Building and Construction Trades 
Council. 

Minutes - Special Meeting - Dallas 
Building Trades Council August 
12, 1966. 

Division of Work between General 
Contractor Beck and Subcontractors 
at North Town Project. 

Division of Work between General 
Contractor Bock and Subcontractors 
at Gifford Hill Project. 

Division of Work between General 
Contractor Cheek and Subcontrac- 
tors at Parkland Project. 

Division of Work between General 
Contractor McKee and subcontrac- 
tors at Instruments Project. 
Division of Work between General 
Contractor McKee and subcontrac- 
tors at Atlantic Project. 
Agreement between McKee and 
International Association of 
Bridge, Structural and Ornamen- 
tal Iron Workers, AFL-CIO 


RECORD EXHIBIT NO, 3 
| 


AGREEMENT 


This Agreement entered into this 1st day of July, 1965, between 
the Dallas County Construction Employers Association, Inc., herein- 
after referred to as "the Association", party of the first part; 

AND, Dallas Local Union No. 5, Bricklayers’, Stone Masons' and 
Plasterers’ International Union, hereinafter referred to as "the Union" 
party of the second part. 

The Association is recognized as the bargaining agent for its 
members; and the Union is recognized as the bargaining agent for 
workmen performing the work of bricklayers, stone masons and caul- 
kers, as recognized by the AFL-CIO, and the National Joint Board for 
the Settlement of Jurisdictional Disputes. 


It is agreed that the scale of wages per hour for priceayers 
when employed by members of the Association within the established 
jurisdiction of the Union (Dallas, Van Zandt, Kaufman, Collin, Hunt, 
Rockwall and Ellis counties)on building construction work, shall be 


effective at the beginning of the first regular weekly payroll period 
after the dates shown below, and shall be for the amounts shown, as 
follows: : 
JOURNEYMEN - 6-30-65 4-1-66 7-1-67 

| 

| 

| 


Bricklayers, stone masons, 
cleaners, caulkers and 
pointers $4.40 $4.65 $4.77-1/2 


Welfare Fund - 


The members of the Association agree to comply with the pro- 
visions of the Agreement and Declaration of Trust of the Dallas Brick- 
layers' Welfare Fund entered into by the Association and the Union, 
and to pay into said fund twelve and one-half cents (12-1/2) for each 
hour worked by employees covered by the Agreement, effective with 
the first payroll period beginning after June 30, 1965. The Agreement 


Record Exhibit No. 


Record Exhibit No. 


Record Exhibit No. 


Record Exhibit No. 


Record Exhibit No. 


Record Exhibit No. 


Record Exhibit No. 


Record Exhibit No. 


Record Exhibit No. 
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County Construction Employers' 
Association, Inc. 

Letter dated August 10, 1966, from 
David Keeler, Secretary, Dallas 
Building and Construction Trades 
Council. 

Letter dated August 19, 1966, from 
David Keeler, Secretary, Dallas 
Building and Construction Trades 
Council. 

Minutes - Special Meeting - Dallas 
Building Trades Council August 
12, 1966. 

Division of Work between General 
Contractor Beck and Subcontractors 


at North Town Project. 


Division of Work between General 
Contractor Bock and Subcontractors 
at Gifford Hill Project. 

Division of Work between General 
Contractor Cheek and Subcontrac- 
tors at Parkland Project. 

Division of Work between General 
Contractor McKee and subcontrac- 
tors at Instruments Project. 
Division of Work between General 
Contractor McKee and subcontrac- 
tors at Atlantic Project. 
Agreement between McKee and 
International Association of 
Bridge, Structural and Ornamen- 
tal Iron Workers, AFL-CIO 


RECORD EXHIBIT NO, 3 


AGREEMENT 


This Agreement entered into this 1st day of July, 1965, between 
the Dallas County Construction Employers Association, Inc., herein- 
after referred to as "the Association", party of the first part; 

AND, Dallas Local Union No. 5, Bricklayers’, Stone Masons’ and 
Plasterers’ International Union, hereinafter referred to as "the Union" 
party of the second part. 

The Association is recognized as the bargaining agent for its 
members; and the Union is recognized as the bargaining agent for 
workmen performing the work of bricklayers, stone masons and caul- 
kers, as recognized by the AFL-CIO, and the National Joint Board for 
the Settlement of Jurisdictional Disputes, | 

It is agreed that the scale of wages per hour for bricklayers, 
when employed by members of the Association within the established 
jurisdiction of the Union (Dallas, Van Zandt, Kaufman, Collin, Hunt, 
Rockwall and Ellis counties)on building construction work, shall be 
effective at the beginning of the first regular weekly payroll period 
after the dates shown below, and shall be for the amounts shown, as 
follows: . 

JOURNEYMEN - 6-30-65 4-1-66  7-1-67 


Bricklayers, stone masons, 
cleaners, caulkers and 
pointers $4.40 $4.65 $4.77+1/2 


Welfare Fund - 


The members of the Association agree to comply with the pro- 
visions of the Agreement and Declaration of Trust of the Dallas Brick- 
layers' Welfare Fund entered into by the Association and the Union, 
and to pay into said fund twelve and one-half cents (12-1/2) for each 
hour worked by employees covered by the Agreement, effective with 
the first payroll period beginning after June 30, 1965. The Agreement 


and Declaration of Trust is hereby made a part of this contract as if 
copied in full herein. 


Pension Fund - 


It is hereby mutually understood and agreed that during the term 
of this contract if the Union desires it, and so notifies DCCEA in writ- 
ing, 12-1/2¢ of any wage increase granted under the terms of this con- 
tract may be diverted to a pension fund and both parties will cooperate 
to institute legally and place into operation such a pension plan for mem- 
bers of Bricklayers Local Union: #5. 


Foremen - 
The wage scale for foremen shall be 50 cents per hour above the 


Journeymen's scale, 


Apprentices - 

The wage scale for apprentices is on a precentage basis as shown 
herein, and the percentage shall remain the same throughout the life 
of this Agreement, except as they may be changed by the Joint Appren- 
ticeship Committee. The apprentice scale is as follows: 


1st 1000 Hours - 50% of Journeyman's pay 
2nd 1000 Hours - 55% of Journeyman's pay 
3rd 1000 Hours - 65% of Journeyman's pay 
4th 1000 Hours - 75% of Journeyman's pay 
5th 1000 Hours - 85% of Journeyman's pay 
6th 1000 Hours - 95% of Journeyman's pay 


In the event that a jurisdictional dispute shall arise between the 
Union and any member of the Association, it is hereby agreed that the 
same shall be settled under the establishment procedures of the National 
Joint Board for the Settlement of Jurisdictional Disputes, and that there 
shall be no work stoppage pending the settlement of such dispute by said 
National Joint Board, and/or Appeals Board. 
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It is further agreed that the attached Working Rules are a part 
of this Agreement, and that these Working Rules supersede all others 
and are the only Working Rules by which the parties to this Agreement 
are mutually bound, | 
Selection of employees by any member of the Asgociation shall be 


on a non-discriminatory basis and shall not be based upon, or in any 
way affected by Union membership, by-laws, rules, regulations, consti- 
tutional provisions, or any other aspect or obligation of Union member- 
Ship, policies or requirements. It is hereby mutually understood and 
agreed that equal opportunities for employment will be afforded all 
persons regardless of race, creed, color or naticnal crigin. 

Any member of the Association shall be under no obligation to 
hire any job applicant referred to him by the Union and may reject any 
such applicant for employment referred to him by the Union. 

This Agreement, when executed, shall be deemed to define wages, 
hours, rates of pay, working rules and other conditions of employment, 
and except by mutual consent of the parties, no new or additional issues 
shall be the subject of negotiations during the term of this Agreement. 

This Agreement shall be effective as of June 30, 1965, and shall 
continue in force and effect until midnight, June 30, 1968. This Agree- 
ment shall be considered renewed for ninety days thereafter, unless 
either party to this Agreement shall give written notice to the other of its 
desire to terminate, modify or change this Agreement, such written notice 
to be given nct less than 90 days prior to said date, 

It is agreed that negotiations shall commence within thirty days 


after the date of the last such notice is given. 


LOCAL UNION NO. 5, BRICKLAYERS' DALLAS COUNTY CONSTRUC- 
STONE MASONS' AND PLASTERERS' TION EMPLOYERS ASSOCIA- 
INTERNATIONAL UNION TION, INC. 


/s/ /s/ 


ew 32S Py pene | 
Chairman, Negotiating Committee Chairman, Negotiating Committee 


/s/ /s/ 
(ha 


RECORD EXHIBIT NO, 4 
AGREEMENT 


This Agreement, entered into this 1st day of August, 1965, between 
the Dallas County Construction Employers Association, Inc., party of the 
First Part, 

AND, Local Union No. 198, United Brotherhood of Carpenters and 
Joiners of America, Party of the Second Part: 

The period of this Agreement is for three years, August 1, 1965, 
through July 31, 1968. 

It is agreed that the scale of wages per hour for employees of the 
members of this Association performing the work of Carpenters when 
employed on building construction work by members of this Association 
within the established territorial jurisdiction of the Local Union, which 
is as follows: Covering Dallas, Collin, Kaufman, Ellis and Rockwall 
Counties, and may be extended to the limits of the next United Brother- 
hood Organization, shall be as follows, effective on the first full payroll 
period after the dates below: 

8-1-65 2-1-66 8-1-66 2-1-67 8-1-67 2-1-68 


Carpenter Journey- 
men 4.15 4.25 4.32-1/2 4.40 4.50 4.60 


The rate for foremen shall be 37-1/2¢ per hour above the Journey- 
man’s rate. 

Apprentices - 
1st 1000 hours - 55% of Journeymen's rate 
2nd 1000 hours - 60% of Journeymen's rate 
3rd 1000 hours - 65% of Journeymen's rate 
4th 1000 hours - 70% of Journeymen's rate 
5th 1000 hours - 75% of Journeymen's rate 
6th 1000 hours - 80% of Journeymen's rate 
7th 1000 hours - 85% of Journeymen's rate 
8th 1000 hours - 95% of Journeymen's rate 


| 
APPRENTICESHIP TRAINING CON TRIBUTION 
| 
Each employer shall contribute and pay into a training program 
fund the amount of 1¢ per hour for each hour for which the employee is 
paid, for all employees covered by this Agreement, beginning October 
1, 1965. 
The contributions of the employer shall be used exclusively to 
defray training costs, as provided for in the Joint Apprenticeship Train- 
ing Program. 
A copy of said Agreement and Declaration of Trust, when such 
Agreement and Declaration of Trust and Trust Fund is|established, 
together with all amendments thereto, shall be considered as part of 
this Agreement as though set forth here at length. 


HEALTH & WELFARE 


It is hereby mutually understood and agreed that at the option 
of the Union upon giving written nctice to the Contractors on or before 
February 1, 1966, the sum of 10¢ may be diverted from wages on that 
date and placed in a Health and Welfare Plan upon the establishment on 
or before February 1, 1966, of a legal Health and Welfare Trust under 
the terms of a legal Trust Agreement, which will upon its establishment 
become a part of this Agreement as if copied herein in full. If said 
Trust is established, the Union shall further have the option to divert 
a Sum not to exceed 5¢ from wages into this Fund during the life of this 
contract, by giving written notice to the Contractors of its intention so 
to do. | 

It is further agreed that the Working Rules of the Union attached 
hereto and made a part of this Contract, shall be the sole and only 


Working Rules binding both parties to this contract, and |that all pre- 


vious Working Rules are hereby superseded. 
It is further agreed that all overtime rates for Carpenters shall 
be as follows: 
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For all work performed on the six recognized Holidays - New 
Year's Day, Memorial Day, July 4th, Labor Day, Thanksgiving Day 
and Christmas Day - the overtime shall be double time. If a Holiday 
falls on Sunday, the following Monday will be recognized as a Holiday. 

On all other overtime work, the overtime rate shall be time and 
one-half. 


JURISDICTION 


A. The work of the employees as covered by this Agreement shall be 
all work recognized as being under the jurisdiction of the United 
Brotherhood of Carpenters and Joiners of America by the Building and 
Construction Trade Department, AFL-CIO, and The National Joint Board 
for the Settlement of Jurisdictional Disputes and its Appeals Board. 
Excepting that portion which may be recognized as being under the 
jurisdiction of Millwrights. 
B. Contractors agree that any employee performing work which is 
recognized as coming under the jurisdiction of this agreement as here- 
tofore described will be classified as Carpenter or Carpenter Apprentice 
in conformity with this Agreement. However it is agreed that only 
employees complying with the Standards as adopted by the Joint Apprentice 
Committee for Carpenters, shall be classified as Carpenter Apprentice. 
Cc. Both parties to this instrument hereby agree to be governed by 
the Procedural Rules and Regulations of the National Joint Board for 
Settlement of Jurisdictional Disputes and its Appeals Board in the 
Building and Construction Industry for the settlement of jurisdictional 
disputes during the life of this agreement. 
D. The Employer agrees that the following work will be recognized 
as Carpentry work and Carpenters, or Carpenter Apprentices, will be 
assigned to this work: 

The installation of all materials and component parts of all types 
of ceilings regardless of their materials composition or method or 
manner of their installation, attachment or connection, including but 
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not limited to the following items: all hangers, carryi , channels, cross 
furring, stiffeners, braces, all bars regardless of material or method 
of attachment, all gypsum board, all integrated gypsum wall board ceil- 
ing heat panels, all radiant ceiling heat fill, all main tees, cross tees, 
Splines, wall and ceiling angles or mouldings, all backing board and all 
finish ceiling materials regardless of method of installation. 


All work in connection with the installation, erection and/or appli- 
cation of all materials and component parts of dry walls and partitions 
regardless of their material composition or method or mhanner of their 
installation, attachment or connection, including but not limited to the 
following items: all floor and ceiling runners, studs, stiffeners, cross 
bracings, fire-blocking, resilient channels, furring channels, doors and 
windows including frames, casing, moulding, base, accessory trim items, 
gypsum drywall materials, laminated gypsum systems, backing board, finish 
board, fireproofing of beams and columns, fireproofing of ‘chase, sound 
and thermal insulation materials, fixture attachments including all layout 
work, preparation of all openings for lighting, air vents om other purposes, 
and all other necessaryor related work in connection therewith, all Penn 
Metal, Stran Steel and similar materials however installed or for what- 

| 
ever purposes. | 
Each member of the DCCEA is, therefore, under the duty and contractural 
responsibility to assign to the members of Local Union #198 the work 
outlined above, and all other work belonging to the Carpentry trade, it 
being the specific intention of the provisions of this Agreement pertaining 
to jurisdictional work assignments that the DCCEA members shall assign 
all work belonging to the Carpenters to members of Local Union #198 in 


the Dallas area. | 


Union and Management hereby agree that equal opportunity for employ- 


ment will be afforded all persons regardless of race, creed, color or 
| 
national origin. 
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In the event that either party to this Agreement desires to cancel 
or modify this Agreement at its expiration, it is agreed that such party 
shall notify the other party in writing not less than 90 days prior to 
August 1, 1968. In the event that such notice shall not be given by 
either party as outlined, it is agreed that this Contract shall automat- 
ically remain in full force and effect until the expiration of the full 
90 day period from the date on which such written notice be given. 


DALLAS COUNTY CONSTRUCTION LOCAL UNION NO, 198 
EMPLOYERS ASSOCIATION, INC. UNITED BROTHERHOOD OF 
i CARPENTERS AND JOINERS 
OF AMERICA 


/s/ 


Chairman 


/s/ 
Manager 


RECORD EXHIBIT NO, 5 


AGREEMENT 


This Agreement entered into this second day of August, 1965, be- 
tween the Dallas County Construction Employers’ Association, Inc., 
hereinafter referred to as "the Association": 

And, Cement Masons Local Union No. 549 of the Operative Plasterers' 
and Cement Masons' International Association, hereinafter referred to as 
“the Union." 

The Association is recognized as the bargaining agent for its mem- 
bers, and the Union is recognized as the bargaining agent for workmen 
performing the work of Cement Masons as recognized by the AFL-CIO, 
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and the National Joint Board for the Settlement of Jur 
putes. 


isdictional Dis- 


The period of this Agreement is for 3 years, August 2, 1965 through 


July 31, 1968. | 
| 


Article I 


Section 1, 


The territorial jurisdiction covered by this agreement shall in- 


clude the following Texas Counties: 
Collin Kaufman 
Dallas Lamar 
Delta 
Ellis 
Franklin 
Hopkins 
Hunt 


Navarro 
Rains 
Rockwall 
Van Zandt 


Section 2. 
It is agreed that the hourly wage rate for cement 


| 
masons covered 


by this Agreement on building and construction work shall be effective 


beginning on the first full payroll period after each date as follows: 


JOURNEYMAN RATE — 


8-2-65 2-1-66 8-1-66 
4.10 4.25 4,32-1/2 4.40 4.50 


FOREMAN — The rate of pay for Foreman shall be 37- 
above the Journeyman rate, 
APPRENTICES — The wage scale for apprentices is on 
basis as shown below, the percentages shall remain the 


2-1-67 8-1-67 2-1- 
4.60 
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1/2¢ per hour 


a percentage 
‘same throughout 


the life of this Agreement, except as they may be changed by the Joint 


Apprenticeship Committee. The Apprentice percentages of the Journeymen 


rate are as follows: 


[Ist 1000 hours. . . . . 60% 
2nd 1000 hours . - «. « 65% 
3rd 1000 hours . ee TO 
4th 1000 hours. sree a ie 75% 
5th 1000 hours. ot ach weet ESO: 
6th 1000 hours. ~ . . 90% 


Article II 

Selecton of employees by the employer shall be on a nondiscrim- 
inatory basis and shall not be based upon, or in any way affected by 
Union membership, by-laws, rules, regulations, constitutional pro- 
visions, or any other aspect or obligation of Union membership, policies 
or requirements, Union and Management hereby mutually agree that 
equal opportunity for employment shall be afforded all persons regard- 
less of race, sex, creed, color or national origin. 

The employer shall be under no obligation to hire any job appli- 
cants referred to him by the Union and may reject any such applicant 
for employment referred to him by the Union. 

In the event of a jurisdictional dispute, it is agreed that such dis- 
pute shall be settled in accordance with the practice of the Building and 
Construction Trades Department, AFL-CIO, and the National Joint 


Board for the Settlement of Jurisdictional Disputes, and its Appeals 


Board, or any agencies established by law to settle such disputes. It 
is recognized by, all parties that the rules of procedure of the National 
Joint Board provide that there shall be no work stoppages, pending the 
settlement of any such dispute. 

Contractors or persons regularly employing Union members shall 
sign this Agreement. 

This Agreement constitutes the entire Agreement between the 
Association and Union and no other documents shall be considered a 
part of this Agreement nor be used in the interpretatim thereof. This 
Agreement shall not be varied or amended except in writing signed by both 


parties, Association and Union. 


Article II Working Rules 
1. Regular working time shall be from 8:00 a. m. until 4:30 
P.m. Work done after 4:30 shall be time and one- half the regular 


wage, and for work done on Staurday from 8:00 a.m. unt il 8:00 a.m. 
Monday, the rate of pay shall be double time. No time shall be deduct- 
ed for lunch after 4:30 p.m. any day of the week where overtime exists 
and if adequate time is not taken for a lunch period, cement masons 
shall receive pay for such time. 
2. Lunch hour may be varied between 11:30 a. m. to 1:00 p.m. 
If not taken between these times, it shall be paid at time and one-half, 
3. Any colered work will be 25¢ per hour extra! 
4. When pouring concrete slabs or any concrete the surface 
of which is to be finished, all cement masons necessary to finish same 
shall start work when pouring begins. This applies also to pouring of 
topping on old slabs or any other surface. Any Cement Mason working 
any part of one-half day shall receive one- half days' pay. 


5. Any cement mason being transferred from one job to another 
by the same employer shall be transferred on employer's time. No 
cement mason shall transfer from one job to another on the same day 
and thereby violate any of the rules of the starting sim set forth in 
any of the working rules. | 

6. Cement masons shall be paid weekly by 4: 30 p. m. Friday in 
lawful money of the United States. Any cement mason being discharged 
or laid off shall be paid immediately or paid waiting time at the rate 
of straight time during regular working hours until he seceives his pay. 
If an employer issues payroll checks that are not honored by the bank 
on which they are drawn for any legal reason, the Union may require 
that all wages paid by that employer to members of Local Unon No. 549 
be paid in cash, 
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7. Any cement mason being hired and reporting for work and 
not being placed at work shall receive 2 hours pay for reporting on 
the job, unless elements prevent. 

8. The foreman shall be selected by and be the representative 
of the employer. When two or more members are working on the same 
job, one shall be foreman and the foreman shall be responsible to the 
employer for the hiring and firing of men working under him. The 
steward shall be the representative of Local Union No. 549, reporting 
any infraction of this agreement to the foreman. If the question is not 
resolved, it shall immediately be referred to the Business Agent and 
the authorized representative of the employer. There shall be no dis- 
crimination against the steward for the proper performance of his 
duties, 

9. Under no circumstances shall any cement mason be required 
to act as foreman on more than one job at the same time. 

10. Employers shall furnish sufficient light when necessary; 
otherwise, cement masons shall not be held responsible for work, 

11. No employer shall hold back more than two (2) day's pay on 
cement mascns, unless otherwise agreed upon by the local union. 

12, No cement mason shall be required to do work of the trade 


on July 4th or Labor Day. Work done on Thanksgiving Day, Christmas 


Day, New Years Day, and Memcrial Day shall be paid for at double time. 

13. Any cement mason working on scaffold 40 feet above the 
ground shall draw twenty-five cents (25¢) per hour above the regular 
rate of pay. All scaffolding or hazardous ledges commonly called 
eyebrows less than three feet in width shall be provided with a safety 
handrail. 

14. No cement mason reporting on the job under the influence 
of liquor shall receive show-up time. 

15. The final finish of any troweled finish slab where a trowel- 
ing machine is used, shall be by steel troweling by hand. All slabs 
shall be darbied on floated and troweled before machine troweling. 


| 
16. Respirators will be made available and provisions to sterlize 
same where conditions exist requiring their use, Safety goggles will 
be furnished when chipping and grinding. 
17, Travel time shall be one hour at time and onelnatt per day 
for work outside Dallas County. 
18. With regard to jurisdictional work of the cement mason 
trade, employers hereby recommend that the following | work be done 
by cement masons: straight edging of all concrete or topping; set ting 
of all sidewalk, curb and gutter forms; the setting of screeds and bulk- 


heads as set forth in June 13, 1944 agreement appearing in Green Brook; 
and all rubbing and patching where finishing tools are used. 

19, Where there are one or more members of a contracting firm, 
only one may work as a Cement Mason, | 

20. In the interest of providing an opportunity of employment for 
all qualified journeymen cement masons while at the same time, secur- 
ing a fair distribution of employment for those journeymen who reside 
within the area covered by this Agreement, it is agreed ithat all times 
during the progress of any and all jobs, 50% of the cement masons em- 
ployed by the contractor, plus the odd man, if any, shall have been re- 
Sidents of the area covered by the Agreement for the six months pre- 
ceding employment. The remaining 50% of the work force may be re- 


sidents of the area or non- residents, at the discretion of the contractor. 
Health and Welfare | 

It is hereby mutually understood and agreed that at the option of 
the Union upon giving written notice to the Contractors on or before 
February 1, 1966, the sum of 15¢ may be diverted from maces on that 
date and placed in a Health and Welfare Plan upon the establishment on 
or before February 1, 1966, of a legal Health and Welfare Trust under 
the terms of a legal Trust Agreement, which will upon its establishment 


| 
become a part of this Agreement as if copied herein in full. 
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Apprenticeship Training 
Contribution 

Each employer shall contribute and pay into a training program 
fund the amount of 1¢ per hour for each hour for which the employee 
is paid, for all employees covered by this Agreement, beginning Octo- 
ber 1, 1965. 

The contributions of the employer shall be used exclusively to 
defray training costs, as provided for in the Joint Apprenticeship 
Training Program, 

A copy of said Agreement and Declaration of Trust, when such 
Agreement and Declaration of Trust and Trust Fund is established, 
together with all amendments thereto, shall be considered as part of 
this Agreement as though set forth here at length. 

In the event that either party to this Agreement desires to cancel 
or modify this Agreement at its expiration, it is agreed that such party 
shall notify the other party in writing not less than 90 days prior to 
August 1, 1968. In the event that such notice shall not be given by 
either party as outlined, it is agreed that this Agreement shall auto- 
matically remain in force and effect until the expiration of the full 90- 


day period from date on which such written notice be given. 


Agreed and approved this 2nd day of August, 1965. 


CEMENT MASONS 
LOCAL UNION NO. 549 


LYNN PUTMAN 
Business Representative 


FRANK L. JONES 
DELBERT C. NELSON 


DALLAS COUNTY CONSTRUCTION 
EMPLOYERS ASSOCIATION, INC, 


BUHN SPEED 
Chairman 


CARL G. WALLACE 
Manager 
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EXHIBIT NO, 6 


AGREEMENT 


Entered into this August 4, 1965, between the DALLAS COUNTY 
CONSTRUCTION EMPLOYERS’ ASSOCIATION, INC., "Association", 


AND 


HOISTING AND PORTABLE ENGINEERS ee UNION NO, 714, 
hereinafter referred to as Union. 

The period of this Agreement is for three years, August 4, 1965 
through June 30, 1968, | 
ARTICLE I - RECOGNITION 

The Association recognizes the Union as a sole exclusive bar- 
gaining agency for all employees whom it represents employed by mem- 
bers of the Association within the territorial jurisdiction of the Union, 
Dallas County, and such other territorial jurisdiction as may be granted 
Local Union Nc. 714 by the General President of the International Union 
of Operating Engineers during the term of this Agreement. 
ARTICLE II - SCOPE OF AGREEMENT | 

Sectien 1 - Coverage 

This Agreement ccvers the rates of pay and working condi- 

tions of all employees of the Association whom the Unicon may lawfully 
represent, engaged in any work over which the jurisdiction of the Union 
is recognized by the Building and Trades Construction Department of 
AFL-CIO. 

Section 2 - Jurisdictional Claims | 

All Hoisting and Portable Engines on Building) Construction 

work, and/or remodeling or repairing work where operated by steam, 
electricity, gasoline, distillate, or compressed air, including pumps, 
siphons, pulsometers, air-compressors, concrete- mixers, stone crush- 
ers, and building elevators where used to hoist building material, or 
lower debris, street rollers, road surfacing machines, power shovels, 
clam-shells, cableways, orangepeel buckets, draglines, gravel screening 
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machines, motor generator concrete- pumps, all temporary boilers for 


construction work or heating purposes, mucking machines, elevating 
graders, road-graders, maintainers, bulldozers, loaders, ditching- 
machines, back-fillers, conveyors, or any kind of machine that develops 
power, and is used in erection, or dismantling of construction wo rk, 
irrespective of motive power or Capacity, winch-trucks and fork-lifts 
used on Building Construction or machinery handling as above outlined. 
ARTICLE III - JURISDICTIONAL DISPUTES 

The work of the Union shall be all work recognized as such by 
the Building and Construction Trades Department, AFL-CIO, and the 
National Joint Board for the Settlement of J urisdictional Disputes 
and its Appeals Board. In the event a jurisdictional dispute shall arise, 
such dispute shall be settled in accordance with the practice of the 
Building and Construction Trades Department, AFL-CIO, and the 
National Joint Board for the Settlement of Jurisdictional Disputes, and 
its Appeals Board, or any agency established by law to settle such dis- 
putes. There will be no stoppage of work because of a jurisdictional 
dispute. 
ARTICLE IV - GRIEVANCE PROCEDURE 

All disputes, other than those pertaining to jurisdictional disputes 
or wage rates, that may arise on any job covered by this Agreement 
shall be handled in the following manner without any person permitting 
or Causing the grievance to cause a work stoppage or interfere in any 
way with the progress and prosecution of the work. 

Section 1 - Joint Board 

A Joint Board of Interpretation composed of two members 

from the Union and two members from the Association shall be named 
within twenty-four hours after a registered or certified letter or tele- 
gram requesting the establishment of such a Board has been received 
by either party from the other, and to whom such dispute shall be re- 
ferred within twenty-four hours after the members of the Board are 
named. The Board shall make its decision within ninety-six hours 
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after it is named, and the decision of the Board shall be final and binding 
on all parties to the dispute. | 
Section 2 - Arbitration 
In the event of the failure of the Joint Board of Interpretation 
to arrive at a solution within the time limits set forth above, the Board, 
or any member of the Board shall immediately request the Federal 
Mediation and Conciliation Service to submit a list of five arbitrators 
to the Board. Within forty-eight hours after the receipt of these five 
names by the Board, the Union representatives on the Board shall strike 
two names, and the Association representatives on the Board shall 
strike two names, and the person whose name then remains shall be 
immediately asked to serve as the Arbitrator in the dispute. The deci- 
sion of the Arbitrator shall be final and binding on all parties to the 
dispute, and his fees and expenses shall be borne equally by the Associa- 
tion and the Union. 
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ARTICLE V - WORKING RULES | 
ee MING RULES 
The working rules attached hereto are made a part of this Agree- 


ment and shall supersede all other working rules and trade practices 
and shall be the only working rules recognized by the Association during 
the life of this Agreement, unless changed by mutual consent. 


ARTICLE VI - NON-DISCRIMINATION - ESTIMATED FORCES 
The Contractor recognizes the Union as a source for qualified 


and experienced Hoisting Engineers, and will therefore, use it asa 
source when in need of workmen. Reasonable notice shall be given the 
Union whenever it is necessary to employ new workmen; however, con- 
tractors reserve the right to reject any application for employment re- 
ferred by the Union and the contractors shall exercise their right to 
hire and to reject any job applicant without regard to Union Member- 
ship or Non-Membership or any other aspect or obligation of Union 
Constitution or By-Laws. Union and Management hereby agree that 
equal opportunity for employment shall be afforded all persons regard- 


less of race, sex, creed, color or national origin. 


The contractors agree on request to furnish the Union an esti- 
mate of the number of workmen and their classifications which may be 
required on the project. 

Members of the Association agree to make available to subcon- 
tractors a copy of this Agreement. 

APPRENTICE TRAINING PROGRAM 

(a) In order to maintain a sufficient number of skilled en- 
gineers in the industry covered by this agreement, the necessity for 
the employment of apprentices is hereby recognized. The employment 
and proper training of as many apprentices as is reasonble and 
practical shall be encouraged and undertaken by the Union and the em- 
ployer. 

(b) It is the intent of the Union and contractor and/or em- 


ployer to take action for the setting up of a certified apprentice program. 
ATRICLE VII - WAGES AND CLASSIFICATIONS 
—— EE SAD LEICATIONS 


The scale of wages per hour for Journeymen Operators and 
Oilers when employed by members of the Association on Building con- 
struction work within the established jurisdiction of the Union shall be 
as follows: Effective on the first full payroll period after the dates 
set forth below: 


NEW RATES AND EFFECTIVE DATES 


8/4/65 8/1/65 8/1/67 
Master Mechanic $4.60 $4. 75 $4.90 


Heavy Equipment shall include the following: 

8/4/65 8/1/66 8/1/67 
Heavy Duty Mechanics $4.35 $4.50* $4.65 
Blade Graders or Maintainer 4.35 4.50* 4.65 


All Type Derricks 4.35 4.50* 4.65 
Dragline 4.35 4.50* 4.65 
All Type Power Cranes 4.35 4.50* 4.65 
All Back Hoes 4.35 4.50* 4.65 
Power Hoist (two drums or more) 4.35 4.50* 4.65 
Clamshells 4.35 4.50* 4.65 
Mixmobile 4.35 4.50* 4.65 


All Dozers and Cats 

Carryalls 

Winch Trucks when winch used 

Fork Lift (Machinery) 

Mixers 14 cu. ft. or over 

Paving Mixers, all sizes 

Pile Drivers 

Scraper, over 3 cu, yds. 

Trenching Machines (except Fordson) 


Foundation Boring Machines, Track 
or Truck Mounted 


Gas or Diesel Welding Machines (7 to 
12, one man) 


Hoist on Stack or Chimneys 
Loaders, over 1/2 cu. ya. 
Pumps, 2 or more 

Shovels 

Pumpcrete Machine 

Air Tuggers, 2 or more 


All other equipment of a Similar 
nature coming under the Heavy 
Class, when power operated 


8/4/65 
$4.35 


4.35 
4.35 
4.35 
4.35 
4.35 
4.35 
4.35 
4.35 


4.35 


4.35 
4.35 
4.35 
4.35 
4.35 
4.35 
4.35 


Light Equipment shall include the following: 
— mee pment 


Mixer, less than 14 cu, ft. 
Scraper, 3 cu. yds. or less 
Single Compressor (over 105) 
Welding Machine (2 to 6) 

Fork Lifts (others) 

Fordson type Loaders or similar 
Tractor Attached Trencher 
Hoist, single drum 


8/4/65 
$3.95 
3.95 
3.95 
3.95 
3.95 
3.95 
3.95 
3.95 


8/1/66 


8/1) 


66 


8/1/67 
$4.65 


4.65 
4.65 
4.65 
4.65 
4.65 
4.65 
4.65 
4.65 


4.65 


4.65 
4.65 
4.65 
4.65 
4.65 
4.65 
4.65 


8/1/67 
$4.25 
4.25 
4.25 
4.25 
4.25 
4.25 
4.25 
4.25 


Light Equipment, continued 


8/4/65 8/1/66 8/1/67 
Roller (10 tons or less) $3.95 $4.10* $4.25 


Building Elevator when used on 
construction for lowering or rais- 
ing construction materials 3.95 4.10* 4.25 


Air Tugger 3.95 4.10* 4.25 

Firemen 3.95 4.10* 4,25 
8/4/65 8/1/66 8/1/67 

Oiler $3.00 $3.12-1/2 $3.25 


All other equipment of a similar 
nature coming under the Light 
Equipment Class, when power 


operated 
In the above listing of wage scales, this agreement provides that 


the union shall have the option, effective August 1, 1966, of diverting 
ten (10) cents per hour of this contract settlement to a pension fund 
which, if executed, will be in accord with terms and provisions herein 
provided. In the event this option is executed, then the wages listed 
in the column under 8/1/66 shall be decreased in the amount of ten cents 
per hour and each subsequent wage provision thereafter shall be reduced 
in the same amount. 

In the event the above option for a pension payment is executed 
by the union, said pension fund shall be established in accord with 
all existing laws pertaining thereto and said fund shall be governed and 
administered by a Board of Trustees composed of equal representation 
of both parties hereto. In lieu of establishment of a new pension fund 
plan, the parties hereto may agree to participation in an existing fund 
plan, providing said fund meets all the requirements of the law. The 
funds so derived shall be used solely for the purpose of providing what- 
ever pension coverage said trustees elect to provide. The agreement and 
declaration of trust covering said fund shall become a part of this contract 


as if printed herein in their entirety. 
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ARTICLE VIII - QUALIFYING INTENT 
TING INTENT 


It is not the intention of either party to violate any State or 
Federal law and all language used in this Agreement, where suscep- 


tible of more than one meaning, shall be interpreted in a manner con- 
sistent with law. If any clause, sentence or article shall be interpreted 
as being contrary to law, such clause, sentence or article is automati- 
cally eliminated and the remainder of the contract shall continue in full 
force and effect, 
ARTICLE IX - DURATION, 
This Agreement shall become effective on August 4, 1965, and 
shall continue in full force and effect through June 30, 1968. 
In the event either party to this Agreement desires to cancel 
or modify this Agreement at its expiration, such party shall notify the 
other party in writing not less than 90 days prior to June 30, 1968. If 
either party fails to give such notice in writing, as provided herein, 
this Agreement shall remain in full force and effect and shall be extended 
for a period of 90 days from the date upon which such notice Shall be 
given, 
This contract constitutes the entire Agreement between Associa- 
tion and Union and no other documents shall be considered a part of this 
Agreement nor be used in interpretation thereof. This Agreement shall 
not be varied nor amended except in writing, signed by both parties, 
Association and Union, | 


DALLAS COUNTY CONSTRUCTICN LOCAL UNION NO, 714, 
EMPLOYERS’ ASSOCIATION, INC. INTERNATIONAL UNION OF 
OPERATING ENGINEERS, 
HOISTING AND PORTABLE 
ENGINEERS | 


/s/ 


WORKING RULES - OPERATING ENGINEERS AGREEMENT 
August 4, 1965 through June 30, 1968 


As provided for in Article V of the attached Agreement, these 
Working Rules shall be and are a part of the attached Agreement. 


* * * * * 


14. Strike and Picket Protection. In the event of a strike, or 


if a picket line is established on the job by a craft other than Hoisting 
and Portable Engineers of Local Union No. 714, and said strike or 
picket line is authorized by the proper authority, it shall not be in 
violation of this agreement for engineers to refuse to cross the picket 
line. 

It is mutually understood and agreed between DCCEA and Hoist- 
ing Engineers' Local Union #714 that Local Union #714 will not recog- 
nize any local unions in the Dallas area except those local unions who 
have historically bargained with DCCEA or some other recognized 
and established Association or group of employers and who are now 
members of the Dallas Building Trades Council, AFL-CIO, until any 
such local union is lawfully certified or recognized as a bargaining 
unit with DCCEA or any other recognized and established Association 
or group of employers. 


* * 


RECORD EXHIBIT NO. 8 


AGREEMENT BETWEEN 
THE DALLAS COUNTY CONSTRUCTION EMPLOYERS' ASSOCIATION, 


INC. 
and 


THE IRONWORKERS' DISTRICT COUNCIL of the STATE OF TEXAS, 
represented and negotiated by Local Union No. 481, Dallas, Texas of 
the International Association of Bridge, Structural and Ornamental 
Ironworkers. 


THIS AGREEMENT is made and entered into this 1st day of 
April, 1965, by and between the Dallas County Construction Employ- 
ers' Association, Inc., 1432 Life Building, Dallas 2, Texas, herein- 
after referred to as the "Employer" and Local Union No. 481 of the 
International Association of Bridge, Structural and Ornamental Iron 
Workers (affiliated with the AFL-CIO) hereinafter referred to as 
the "Union". 


RECOGNITION 
The Union is recognized as the bargaining representative in the 
area covered by the now existing jurisdiction of Iron Workers Local 
Union No. 481 for all Iron Workers and other labor that it may lawful- 
ly represent, who are employed by contractors within the jurisdiction 
of Local Union No. 481. The Dallas County Construction Employers' 
Association, Inc., is recognized as the bargaining representative for 
its members, and other employers who wish to become a party to this 
Agreement, employing Iron Workers in the jurisdiction of Local Union 
No. 481. 
* * * | 
CRAFT JURISDICTION 
The work of Iron Workers and other labor that the Union may 
lawfully represent shall be all work recognized as such by the Build- 
ing and Construction Trades Department, AFL-CIO, and the National 
Joint Board for the Settlement of Jurisdictional Disputes. 
It is agreed that the jurisdiction of work covered by this Agree- 
ment is that provided for in the charter grant issued by the American 
Federation of Labor to the International Association of Bridge, Struc- 


tural and Ornamental Iron Workers, it being understood that the claims 
are subject to trade agreements and final decisions of the Building and 


| 
Construction Trades Department, AFL-CIO, accepted and attested to 
by the National Joint Board for the Settlement of Jurisdictional Dis- 


putes, as well as the decisions rendered by the National Joint Board 
for the Settlement of Jurisdictional Disputes, and its Appeals Board. 
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The parties to this agreement are subject to and agree to be 
bound by all procedural rules, decisions and awards made by the Na- 
tional Joint Board for Settlement of Jurisdictional Disputes with re- 
spect to all jurisdictional disputes which may arise under this agree- 
ment. 

The Employer agrees to make all work assignments strictly in 
accordance with the Procedural Rules and Regulations of the National 
Joint Board for the Settlement of Jurisdictional Disputes. The Em- 
ployer agrees to make all work assignments in accordance with the 
above paragraphs, regardless of where the work is being performed. 

Procedural Rules and Regulations of the National Joint Board 
for Settlement of Jurisdictional Disputes and the Appeals Board shall 
be considered 4 part of this agreement as though set forth herein at 


length. 
* 


* * * 


PROTECTION OF UNION PRINCIPLES 
The removal of journeymen iron workers and apprentices from a 
job in order to render legal assistance to other local unions to protect 
union principles shall not constitute a violation of this Agreement, pro- 
vided such removal is first approved by the General Executive Board 
of the International Union and notice thereof is first given to the em- 


ployer involved, 
* 


* * 


STRIKES AND LOCKOUTS 

It is mutually agreed that there shall be no strikes or threats of 
a strike authorized by the Union or any lockouts or threats of a lockout 
authorized by the Employer, except for the refusal of either party to 
submit to arbitration, in accordance with Article 30, or failure on the 
part of either party to carry out the award of the Board of Arbitration. 

Every facility of each of the parties hereto is hereby pledged to 
immediately overcome any such situation; provided, however, it shall 
not be a violation of any provision of this agreement for any person 
covered by the agreement to refuse to cross or work behind the picket 
line of any affiliated union which has been authorized by the International 
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of that union, the central Labor Council or Building and Construction 
Trades Council, | 


* * * * | 


DURATION AND TERMINATION 
The agreement, with any amendments thereof made as provided 
for therein, shall remain in full force and effect until midnight of 
March 31, 1968; and, unless written notice be given by either party 
to the other at least four (4) months prior to such date of a desire for 
change therein or to terminate the sam tinue in effect for 
orth the exact 
these changes are 
with any amendments 


year upon notice 
st four (4) months 
| 


attempt to change any portion of the agreement unless the foregoing 
written notice has been given to the other party, unless) Same is mutu- 
ally agreed upon by the negotiating committees during the Process of 
negotiations. Any such notice as he 7 
icle, whether Specifying a desire to terminate or to change at the ex- 
Piration of the Contract termination date, shall have the effect of 
terminating this agreement at such time. 

IN WITNESS WHEREOF, this agreement has been executed by the 
parties hereto as of the date and year first above written, in the City 
of Dallas, State of Texas. | 


FOR LOCAL UNION NO, 481 FOR THE EMPLOYER 
DALLAS COUNTY CON- 
/s/ STRUCTION EMPLOYERS' 
President ASSOCIATION, INC. 
/s/ /s/ 


Business Representative 


/s/ /s/ 
Secretary 


President 


Manager 


Ironworkers District Council of 
the State of Texas 


/s/ 


President 


RECORD EXHIBIT NO, 9 


AGREEMENT 


This Agreement entered into the 26th day of July, 1965, and expiring 
the 26th day of July, 1968, between the Dallas County Construction Em- 
Ployers'. Association, Inc., hereinafter referred to as the Contractors; 
and International Hod Carriers’ Building and Common Laborers Union 
of America, Local 859, AFL-CIO, Dallas area, hereinafter referred to 
as the Union. 


TERRITORIAL JURISDICTION 
EEE EEL TION 
The Contractors recognize Construction and General Laborers’ 


Local Union No. 859 in the Dallas area as the exclusive bargaining agent 
for all Construction laborers that it may lawfully represent within its 
established jurisdiction of the following counties of the State of Texas: 
Dallas, Kaufman, Collin, Van Zandt, Rockwall, Hunt, Ellis, and Navarro. 
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Therefore, in consideration of the promises and respective con- 
venants andagreementsof the parties signatory hereto, it is hereby mut- 


ually agreed as follows: 
* * 
ARTICLE III 
WORKING RULEs: 


* * * * j * 


19, The Union agrees that during the life of this Contract, 
it will not picket any contractors who are members of ‘the Association 
until after 48 hours written notice has been received by the Associa- 
tion and the Contractor of its intention to post such a picket line. 


* * * * 


ARTICLE V 


It is mutually understood and agreed that if any project in the 
Dallas area within the Counties covered by this Agreement needs a 
predetermined wage rate and worker's classification on Shaft and 
Tunnel Construction, then this Agreement shall be reopened only for 
the purpose of negotiating such wage rates and worker's classifications 
on that particular work only. | 

It is not the intention of either party to violate any State or Federal 


Law and all language used in this contract, where susceptible to more 


than one meaning, shall be interpreted, in a manner consistent with 
law. If any clause, sentence or article shall be interpreted by a final 
decision of any court or legally constituted board as being contrary to 
law, such clause, sentence or article shall be automatically eliminated 
and the remaining portions of the contract shall continue in full force 
and effect. 
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This agreement shall remain in full force and effect until the 26th 
day of July, 1968, and thereafter from year to year or until terminated 
at the option of either party after ninety (90) day written notice prior 
to the termination date of this Agreement. Any party desiring modifi- 
cations or changes in the Agreement to take effect for any year shall 
serve written notice requesting negotiations for each proposed modifi- 
cation or change ninety (90) days prior to the expiration of this Agree- 
ment. 

Witness our signature hereto, being authorized so to do, this 26th 
day of July 1965. 


INTERNATIONAL HOD CARRIERS' DALLAS COUNTY CON- 
BUILDING AND COMMON LABORERS’ STRUCTION EMPLOYERS’ 
UNION OF AMERICA, LOCAL #859 ASSOCIATION, INC. 


/s/ /s/ 


Business Representative Chairman 


/ 
Business Representative /s Manager 


Secretary- Treasurer 


RECORD EXHIBIT NO. 10 


AGREEMENT 


THIS AGREEMENT MADE AND ENTERED INTO THIS 25TH day of 
August, 1964, to be in effect through August 24, 1967, by and between 
the DALLAS COUNTY CONSTRUCTION EMPLOYER'S ASSOCIATION, 
INC., hereinafter referred to as the "Employer", and other Employers 


that wish to sign this agreement 


and 
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CARPET, LINOLEUM AND RESILIENT FLOOR COVERING WORKERS 
LOCAL UNION NO. 1870, of the Brotherhood of Painters, Decorators 
and Paperhangers of America, A. F. of L. - C.L O. , hereinafter re- 
ferred to as the "Union," 


ARTICLE I - RECOGNITION 
a eS AN 


Section 1 The Association recognizes the Union as the bar- 


gaining agent for all floor covering workers that it may lawfully re- 
present, when employed on work by members of the Association within 
Dallas and Vicinity and the established territorial jurisdiction of 
Local Union NO, 1870. | 
Section 2 The work of the Unicon shall be all work recognized 
as such by the Building and Construction Trades Department, AFL-CIO 
and the National Joint Board for the Settlement of Jurisdictional Dis- 
putes. 


ARTICLE II - AREA JURISDICTION 
The area jurisdiction of Carpet, Linoleum and Resilient Floor 
Covering Workers Local 1870 includes the following counties in Texas: 
Dallas, Rockwall, Hunt, Lamar, Delta, Hopkins, Rains, Van Zandt, Wood, 
Smith, Henderson, Cherokee, Anderson, Freestone, Limestone, McClellan, 
Hill, Navarro, Ellis, Kaufman, Bosque, Somerville, Hood, Johnson, 
Parker, Tarrant, Palo Pinto, Jack, Wise, Denton, Collin, Clay, Monta- 
gue, Stephens, Cooke, Grayson, and Fannin and such other territorial 
jurisdiction that is assigned to Local Union Neo. 1870. However, this 
agreement shall only cover the following counties: Dallas, Cooke, Gray- 
son, Fannin, Denton, Collin, Hunt, Reckwall, Kaufman, Ellis, Navarro 
and Delta. 
ARTICLE Il - EMPLOYMENT OF WORKMEN 
The Contractor recognizes the Union as a source of qualified and 
experienced workers in the Carpet, Linoleum and Resilient Floor Cover- 
ing Industry, and will therefore, use it as a source when lin need of 
workmen. Reasonable notice shall be given the Union whenever it is 
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necessary to employ new workmen; however, contractors reserve the 
right to reject any application for employment referred by the Union and 
the contractors shall exercise their right to hire and to reject any 

job applicant without regard to Union Membership or Non-Membership 
or any other aspect or obligation of Union Constitution or By-Laws. 
Union and Management hereby agree that equal opportunity for employ- 
ment shall be afforded all persons regardless of race, creed, color 

or national origin. 


ARTICLE IV - TRADE PRACTICE 


Section 1 


A. Business Representatives of the Union will be permitted 
to have access to shop and workmen at all reasonable times during 
working hours unless conditions beyond the Employer's control prevent; 
but at no time shall there be any interference with the progress of the 
work. 

Section 2 

A. Journeymen shall be responsible for having a complete 
set of necessary hand tools, including cutter and torch. 

B. Linoleum rollers, carpet power stretchers and electric 
power tools will be furnished by the Employer. Should a journeyman 
furnish such equipment he shall be paid $1.00 per day for each. 

C. All equipment and tools furnished by the Employer shall 
be the responsibility of the employee using such and any abuse, loss 
or negligent damage to said equipment and tools shall be charged to 
the employee. 

D. Work performed by members of the Union shall always 
be in accordance with high professional standards. 

E. The Employer shall provide and maintain in good work- 
ing order such other mechanical equipment that is necessary for the 
fabrication and installation work done by the Employer. 


Section 3 | 
A, Compensation for all work performed by employees 
for all employers shall be computed on a rate per hour basis. No work 
under any circumstances will be done by piece work rate or by direct 


bargaining by or with the employee. 
B. The Employer shall carry all workmen's compensation 


insurance required by law. 

C. The Employer shall comply with all Federal, State, 
County, and City requirements, where applicable, for the proper per- 
formance of work within the jurisdiction of this agreement, 

D. The Employer, when working with the tools of the trade, 
shall employ one or more journeymen on the minimum basis of one 
journeyman for each working "Employer". The term "Working Em- 
ployer" includes each and every partner, agent, or other member of 
an Employer's firm who has authority to effectively establish the policy 


of the shop and when working with the tools of the trade. 
E. No member of the Union shall act as Employer without 
first conforming to the standards and conditions of Employers that 


are parties to this Agreement, | 
F. Each Association Employer and every other Employer 

signatory to this Agreement shall have a designated place of business, 
and a business telephone at that address, listed in the firm name of his 
establishment, and which shall correspond to the address indicated on 
his business license in order to facilitate the administration of this 
Agreement, | 
ARTICLE V - WORKING HOURS 

The regular hours for a day's work shall not commence before 
Eight (8) o'clock A.M., nor continue after Five (5) o'clock P.M., with- 
out special permission being first requested from the Business Rep- 


resentative of the Union. 
| 
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Five (5) days not to exceed forty (40) hours shall constitute a 
week's work. Eight (8) hours between eight (8) o'clock A.M., and 
five (5) o'clock P.M., shall constitute a day's work. This period of 
eight (8) hours per day (not Saturday, Sundays or Holidays) shall con- 
stitute and be known as regular time. 

All work before regular time begins and after regular time ends, 
and all work on Saturdays, Sundays and Holidays hereinafter enumer- 
ated, shall be designated "Overtime". 

All work done on Holidays shall be paid at the rate of double- 
time. Overtime on regular work days and on Saturdays and Sundays 
shall be paid at the rate of time and one-half. The Holidays referred 
to in this Agreement are: New Year's Day, Memorial Day, July 4th, 
Thanksgiving Day (last Thursday in November) and Christmas Day. 
Should any of these holidays fall on Sunday, the following Monday shall 
be considered as the legal holiday and observed as such. Labor Day 
is agreed upon as a holiday, but under no circumstances or conditions 
shall any work be done by members of Local Union No. 1870 on Labor 
Day. 

ARTICLE VI - REPORTING TIME 

When an employee is called for work by an Employer and reports 

at the time and place ordered he shall receive two hours regular time 


pay, unless prevented from working by weather or other conditions 


beyond the control of the Employer. 
ARTICLE VII - PAYMENT OF WAGES 

When an employee is discharged, he shall be paid in full as soon 
as possible on the job or receive pay for waiting time. Waiting time 
not to exceed EIGHT (8) hours in any 24 hour day. If an employee quits, 
the employer may pay this employee the same as other employees. 
ARTICLE VII - MINIMUM WAGE SCALE EXCEPTION 

Employees unable to command the minimum wage scale due to 
age or physical defects may be permitted to work, for parties signatory 


| 
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to this agreement only, for less than the wage scale by special per- 
mission of Local Union No. 1870, | 
ARTICLE IX - OUT-OF- TOWN WORK 
The Employer agrees that he will compensate the employee for 
room and board expenses of $10.00 per day whenever one employee 
incurs such expense or $8.00 for each employee when'two or more in- 
curs such expense when ordered to spend the night working on an out 
of town job, Transportation for out of town work may be furnished by 


the Employer. In the event that the Employee furnishes his own trans- 
portation, the Employer agrees to pay the Employee at the rate of Nine 
(9¢) cents per mile for the use of one employee's vehicle, for a round- 
trip from Dallas to job site only. Traveling time to be paid one way 
at regular wage rate. 
ARTICLE X - WAGE RATES 
The rate of wages for the various classifications of employees 
during the life of this agreement is as follows: | 
Effective August 25, 1964 ---- Journeyman 
Effective the first full payroll period after the dates set forth, 
the wages for the various classifications of employees is as follows: 
2/24/65 8/25/65 2/24/66 8/25/66 2/24/67 


—__ 


$4.00 $4.08 $4.14 $4.20 $4.26) 


Foreman Rate of Pay... Twenty-Five (25¢) cents per hour a- 
bove Journeyman rate, On any job of three (3) cr more consecutive 
working days duration and upen which continuously four (4) or more 
members of Local Union No. 1870 are working, the Employer shall, 
at his discretion, appoint one (1) man as working foreman. 

Apprentices will be paid the following percentages of Journeyman 
rate: | 
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First year: 1st 1,000 hours - 50% 
2nd 1,000 hours - 55% 


Second year: 3rd 1,000 hours - 60% 
4th 1,000 hours - 65% 


Third year: 5th 1,000 hours - 70% 
6th 1,000 hours - 75% 


Fourth year: 7th 1,000 hours - 80% 
8th 1,000 hours - 85% 


The ratio of Apprentices to Journeymen shall be as follows: 
1 Apprentice for first 4 journeymen 
2 Apprentices for 5 through 7 journeymen 
3 Apprentices for 8 through 10 journeymen 
4 Apprentices for 10 through 20 journeymen 
6 Apprentices for more than 20 journeymen 

Inthe event employees are paid in cash, the employer shall fur- 
nish to each employee a statement showing the hours worked, rate of 
pay and any deductions. Should the Employer pay the employee by 
check, all requirements of law shall be met with regard to any deductions 
made and hours worked, including overtime. 

Unless otherwise agreed in writing by both parties to this agree- 
ment, Employers shall pay employees each week in full, including over- 
time, such payments to be made not later than Five (5) o'clock P.M., 
Friday of each week. Not more than three (3) days pay may be held 
back to allow the Employer time to make up the payroll. Upon failure 
to pay at the stipulated time, waiting time shall be paid at the straight 


time rate. However, waiting time shall not exceed eight (8) hours out 


of each twenty-four (24) hours. 
ARTICLE XI - APPRENTICE TRAINING PROGRAM 

A. An apprentice as the term is used herein means a person who 
has met the qualifications and entered into a written agreement with 
the Joint Apprenticeship Committee and who is registered with the U. S. 
Department of Labor, Apprentice Training Division. 


B. The Joint Apprenticeship Committee, who will conduct this 
program, will be composed of three (3) members from management 
and three (3) members from the Union. Among their duties will be to 
enact standards that will be approved by the U. S. Department of 
Labor, supervise and select apprentices, conduct the school, and handle 
such other problems as is necessary to successfully conducting a 
school and training program. | 

C. The Joint Apprenticeship Committee wil] set an annual bud- 
get each year to finance the operation of the school and training pro- 
gram. DCCEA will guarantee to pay to the Joint Apprenticeship Com- 
mittee upon request the pro rata share of the expense! from management 
each year as set by the Committeee. The Union hereby agrees to pay 
to the Joint Apprenticeship Committee its pro rata share of the expense 
each year as set by the Committee. Other contractors signatory to 
this agreement and out of town contractors shall pay their pro rata share 
of expense when they have work in progress in the area covered by this 
agreement, . 

D. All parties Signatory to this agreement participating in this 
program hereby agree to be governed by the rules established by the 
Joint Apprenticeship Committee and the Apprenticeship Standards as 
approved by the Joint Committee and U, S. Department of Labor. 
ARTICLE XII - LEGALITY 


It is not the intention of either party to violate any State or 


Federal law and all language used in this contract, where susceptible 
of more than one meaning shall be interpreted in a manner consistent 
with law. If any clause, sentence or Article shall be interpreted as 
being contrary to law, such clause, sentence or Article is automatically 
eliminated and the remainder of the contract shall continue in full 


force and effect. 


ARTICLE XIII - JURISDICITIONAL DISPUTES 
— RN DISPUTES 


| 
In the event of a jurisdictional dispute, it is agreed that such dis- 
pute shall be settled in accordance with the practices of the National 
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Joint Board for the Settlement of Jurisdictional Disputes, and the 
Building and Construction Trades Department, AFL-CIO, or any other 
agencies established by law to settle such disputes. It is recognized 
by all parties that the rules of procedure of the National Joint Board 
provide that there shall be no work stoppage, pending the settlement of 
any such disputes, 
ARTICLE). XIV - DURATION, NOTICE 

This Agreement shall become effective August 25th, 1964, and 
continue in full force and effect until August 24, 1967. Thereafter, 
this Agreement shall continue in full force and effect from year to 


year unless either party hereto shall notify the other in writing of its 


desire to change, cancel or modify this Agreement not less than ninety 
(90) days prior to August 24, 1967. 


SIGNED THIS 25TH DAY OF August, 1964. 


FOR THE CARPET AND LINOLEUM DALLAS COUNTY CON- 
LAYERS LOCAL UNION NO. 1870 STRUCTION EMPLOYERS ~ 
ASSOCIATION, INC. 


/s/ /s/ 
Milton R. Caron, Business Repre- Manager 


sentative. 

/s/ /s/ 
/s/ /s/ 
/s/ /s/ 


The below named Firm hereby agrees to the terms and conditions and 
wage rates as set forth in this Agreement. 
Witness my signature hereto, this the day of , 1964. 


RECORD EXHIBIT NO, 11 
| 


AGREEMENT 

and 
WORKING RULES 

between 

MILLWRIGHT LOCAL UNION NO, 1421 

Arlington, Texas 

and 

FORT WORTH CHAPTER OF THE 


ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC 


and 
DALLAS COUNTY 


CONSTRUCTION EMPLOYERS’ ASSOCIATION, INC, 


AGREEMENT | 

This Agreement, entered into this 1st day of July, 

the Millwright Local Union No 1421 of Arlington, Texas, 
First Part, 


1965, between 
Party of the 


AND the Fort Worth Chapter of the Associated General Contrac- 


tors of America, Inc., and the Dallas County Constructio 
Association, Inc., Parties of the Second Part: 
Contract Terms 

The term of this Agreement shall be from July 1, 

June 30, 1968 (3 years), 
It is agreed that the scale of wages per hour for m 


n Employers’ 


1965, through 


embers of 


Millwright Local Union No. 1421, when employed by members of the 
Parties of the Second Part, within the established territorial juris- 


diction of the Local Union, on building construction work 
be as follows, effective July 1, 1965: 


only, shall 
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Day Rate Night Rate 
Journeymen Millwrights $4.35 per hour $5.22 per hour 
Foreman Millwrights 4.85 per hour 5.72 per hour 
General Foreman Millwrights ... 5.35 per hour 6.22 per hour 


Apprentice Millwrights: 


1st 6 months 60% of Journeymen's Wages 


65% of Journeymen's Wages 
70% of Journeymen's Wages 
75% of Journeymen's Wages 
80% of Journeymen's Wages 
6th 6 months 85% of Journeymen's Wages 
7th 6 months 90% of Journeymen's Wages 
8th 6 months. . 95% of Journeymen's Wages 

From the beginning of the first regular weekly payroll period 
after January 1, 1966 and until the beginning of the first weekly payroll 
period after July 1, 1966 the wage scale shall be as follows: 

Day Rate Night Rate 
Journeymen Millwrights $4.45 per hour $5.34 per hour 
Foreman Millwrights 4.95 per hour 5.84 per hour 
General Foreman Millwrights ... 5.45 per hour 6.34 per hour 

Apprentice percentages shall remain unchanged. 

From the beginning of the first regular weekly payroll period 
after July 1, 1966 and until the beginning of the first weekly payroll 
period after January 1, 1967 the wage scale shall be as follows: 

Day Rate Night Rate 
Journeymen Millwrights $4.55 per hour $5.46 per hour 
Foreman Millwrights 5.05 per hour 5.96 per hour 
General Foreman Millwrights. ... 5.55 per hour 6.46 per hour 
Apprentice percentage shall remain unchanged. 


From the beginning of the first regular weekly payroll period 
after January 1, 1967 and until July 1, 1968, unless mutually extended 
by all parties, the wage scale shall be as follows: | 

Day Rate Night Rate 
Journeymen Millwrights....... $4.70 per hour $5.64 per hour 
Foreman Millwrights . 5.20 per hour 6. 14 per hour 
General Foreman Millwrights... 5,70 per hour 6.64 per hour 

Apprentice percentages shall remain unchanged, 

All overtime shall be at the rate of doubletime. 

In the event that either Party to this agreement desires to cancel 
or modify the agreement at its expiration, it is agreed that such Party 
shall notify the other Party in writing, not later than 90 days prior to 
July 1, 1968. In the event that either Party desiring to terminate or 
modify this agreement shall fail to give such written notice as outlined 
above, it is agreed that this contract shall be automatically extended 
until 90 days after the date upon which such notice in writing shall be 
given, 


All Parties to this agreement are also Parties ta the agreement 
creating the National Joint Board for the settlement of jurisdictional 
disputes, It is mutually agreed that in the event of a jurisdictional dis- 
pute, affecting members of the Fort Worth Chapter of the Associated 
General Contractors of America, Inc., and/or the Dallas County Con- 
struction Employers’ Association, Inc,, Local Union No. 1421 agrees, 
on behalf of its members, and the Fort Worth Chapter of the Associated 
General Contractors of America, Inc., and the Dallas County Construction 
Employers’ Association, Inc., agree, on behalf of their members, that 


| 
such dispute shall be settled in strict accordance with the rules of pro- 
cedure of the National Joint Board and its Appeals Board, and there 


shall be no work stoppages by members of Local Union No. 1421 pending 
such settlement by the National Joint Board and its Appeals Board. 
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The Contractor recognizes the Union as a source of qualified and 


experienced Millwright workers and will therefore use it as a source 


when in need of workmen. Reasonable notice shall be given the Union 
whenever it is necessary to employ workmen; however, contractors 
reserve the right to reject any application for employment referred by 
the Union and the contractors shall exercise their right to hire and to 
reject any job applicant without regard to Union Membership or Non- 
Membership or any other aspect or obligation of Union Constitution or 
By-Laws. Union and Management hereby agree that equal opportunity 
for employment shall be afforded all persons regardless of race, creed, 
color or national origin. 

It is furthér agreed that the working rules and trade practices 
of Local Union No. 1421, attached hereto and designated "Working 
Rules", are incorporated herein in full and shall be maintained and 
observed during the period of this agreement. These working rules 
supersede all other working rules, and the members of the Fort Worth 
Chapter, Associated General Contractors of America, Inc., and the 
Dallas County Construction Employers’ Association, Inc., shall be 
bound by these and no other working rules during the period of this 
agreement. 
MILLWRIGHT LOCAL UNION NO. FORT WORTH CHAPTER OF 


1421 OF ARLINGTON, TEXAS THE ASSOCIATED GENERAL 
CONTRACTORS OF AMERICA, 
INC. 


/s/ 
/s/ 


DALLAS COUNTY CON- 
STRUCTION EMPLOYERS' 
ASSOCIATION, INC. 


/s/ 
Chairman 


/s/ 
Manager 


RECORD EXHIBIT NO. 29 


DALLAS BUILDING AND CONSTRUCTION TRADES COUNCIL 
Affiliated With AFL-CIO 


1727 Young Street June 9, 1966 Riverside 8-3056 


Dallas, Texas 75201 


Mr. Carl Wallace Manager 
1432 Life Building 
Dallas, Texas 


Dear Sir: 
The Crafts affiliated with the Dallas Building & Construction Trades 
Council is and has been alarmed for some time about the openshop 


work being performed in this area. 


On several occasions this subject has been discussed with some of the 
Union Contractors who are members of the D.C.C.E.A,| They are 

of the opinion, and we agree this matter should be of concern to Labor 
as well as management, Therefore it has been suggested that we ask 
a meeting with your policy committee, Carl We understand this will 
take some time. But we would appreciate your assistance in getting a 
meeting as soon as it would be convenient for you and the members 


of the committee, 
Respectively 


/s/ David Keeler 
Secretary 


RECORD EXHIBIT NO, 30 


Cc 
June 21, 1966 e) 


Mr. David Keeler, Secretary 

Dallas Building and Construction Trades Council 
1727 Young Street 

Dallas, Texas 


Dear Sir: 


This will acknowledge your letter of June 9 requesting a meeting with 
our Labor Policy Committee to discuss a subject of mutual interest, 
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Confirming our telephone conversation of this date, our committee 
will be happy to meet with you on Wednesday, June 29, 1966, at 2:30 


PM at 1432 Life Building. 


Also, confirming our statement to you this date, DCCEA will always 


be glad to meet with representatives of the Dallas Building & Con- 


struction Trades Council at convenient times and places to discuss 


subjects of mutual interest; however, it should be clearly understood, 


and we are so notifying you, that this meeting now set, or any future 


meetings, will not be used to enter into negotiations with the Dallas 


Building & Construction Trades Council for any type, kind or character 


of a collective bargaining agreement except upon mutual agreement in 


writing of both organizations being first obtained. 


Very truly yours 


/s/ Carl G. Wallace, Manager 
dh 


be - Joe Carpenter 
Dee Brown 
Bill Keller 


July 11, 1966 


Dallas County Construction 
Employers Association 
1432 Life Building 

Dallas, Texas 


Attention: Mr. Carl Wallace 


Dear Sir: 


RECORD EXHIBIT NO. 


Several days ago we discussed with you and some association 


members the enclosed sub-contractor agreement which we wish to 


enter into with general contractors in the area, either on an individual 
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or multi-employer basis. As we made clear in our discussions we are 

not proposing that any individual or firm terminate any existing con- 

tractual or business relationship, The enclosed is to operate solely 

in the future, 
During our meeting you indicated that the Association could not 

give us its position on the enclosed contract before September 15, 1966. 


We feel this is an undue delay, and request that the Association advise 
us by August 1 of its position on the enclosed contract, If we have not 
heard from you by August 1, 1966, we will assume that the Association 
has rejected this contract on behalf of its members and we shall resort 
to the lawful means available to us to induce contractors to join in 

this contract. 


Sincerely, 


By /s/ 


| 
Dave Keeler 


DK/dm 
(Enc.) 


AGREEMENT 


This Agreement entered into this day of 
1966, by and between the signatory employers including prime con- 
tractors and subcontractors, hereinafter referred to severally as the 
"Contractors" and collectively as the "Employer" and the Dallas Build- 


ing and Construction Trades Council; 
| 
WITNESSETH | 
Whereas, the Employer and the Union are engaged in the Con- 
struction Industry in and around the City of Dallas, Texas, and 
Whereas, Section 8(e) of the Labor- Management Relations Act 
of 1947, as amended, provides with respect to the unfair labor practices 
defined therein, "That nothing in this subsectim (e) shall apply to an 
agreement between a labor organization and an employer in the con- 
struction industry relating to the contracting or subcontracting of work 
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to be done at the site of the construction, alteration, painting or repair 
of a building, structure or other work," and 

Whereas, the Employer and the Union desire to make an agree- 
ment relating to contracting and subcontracting of such work in order 
to safeguard adequate wages, hours, safety and other conditions and 
the stability of employment in accordance with the aforesaid Section 
8(e) of the Labor Management Relations Act, 1947, amended. 

NOW THEREFORE, In consideration of the agreements made 
herein by the Employer and the Union, they agree with respect to 
work to be done at the sites of the construction, alteration, painting 
or repair of any buildings, structures or other works in the aforesaid 
area and as further specified herein, as follows: 


Article I 


The Contractors agree not to sublet, assign or contract any work, 
subject to the jurisdiction of the various local unions affiliated with the 
Dallas Building and Construction Trades Council, to any firm or person 
whose employees are not covered by a collective bargaining agreement 
with the local union, affiliated with the Dallas Building and Construction 
Trades Council, which commonly has jurisdiction over the class of 
work. 


Article II 
Should any dispute arise as to the application of this Agreement 


the Secretary- Treasurer of the Dallas Building and Construction Trades 
Council shall attempt to mediate the dispute between the local union 

and contractor involved. If the dispute remains unresolved 24 hours 
after initial notice of its existence; the aggrieved party may seek 
appropriate judicial relief, including injunctive relief and damages, 


* * * * * 
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IN WITNESS WHEREOF, the signatories hereto have set their 
hands, 


BUILDING ASSOCIATIONS DALLAS BUILDING AND 
and CONTRACTORS CONSTRUCTION TRADES 
COUNCIL 


RECORD EXHIBIT NO, 35 
Se 


Co 
P. 

July 28, 1966 Y 

Mr. David F. Keeler 

Secretary and Business Representative 

Dallas Building and Construction Trades Council 

Dallas, Texas, 75201 


Dear Mr, Keeler: 


Reference is made ‘o your letter dated J uly 11. 


As you well know, labor contracts are now in existence for every local 
union holding membership in the Dallas Building and Construction 
Trades Council, which contracts have a definite expiration date and 
which contracts have not expired at this date. All of these contracts 
were negotiated either with DCCEA or with some other Association 

or multi-employer group holding historic bargaining rights. As far as 
DCCEA is concerned, all of the unions with whom we recently negotiated 
presented demands at the bargaining table for the insertion of a clause 
the same or similar to the instrument now proposed by the Council in 
each contract, but by mutual agreement this clause was not inserted 

in a single one. DCCEA, therefore, considers this demand by the Dallas 
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Building and Construction Trades Council an attempt to modify and 
change the contracts already lawfully negotiated by DCCEA. Further- 
more, we consider it an attempt to compel us to recognize for the pur- 
pose of bargaining other unions with whom we do not now have bargaining 
rights and with whom we have never negotiated and who negotiate and 
have labor contracts with other Associations or multi-employer groups. 
Your attention is called to Section 8 b (7) A and 8 d of the Labor Man- 
agement Relations Act, As Amended 1959. We have conferred with 
officials of the National Labor Relations Board and they state, in their 
opinion, picketing for such purposes would constitute a violation of the 
Taft-Hartley Act. 

We have been advised that pickets will be placed on some of our mem- 
bers’ jobs on or after August 1 by the Dallas Building and Construction 
Trades Council unless we execute this instrument by August 1. This 
is notice to the Dallas Building and Construction Trades Council that 
if pickets are placed against any of our members by the Dallas Build- 
ing and Construction Trades Council on or after August 1 because of 
our failure to sign this instrument and there is any work stoppage 
with resulting damages or injuries, it is our intention to prosecute 
through the courts and NLRB this action with every lawful means a- 
vailable to us and to each of our members. 


Very truly yours, 


Carl G. Wallace, Manager 


ce 


David Keeler 
Street And No. 
1727 Young Street 
P.O., State, And Zip Code 
Dallas, Texas 75201 | 
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RECORD EXHIBIT NO, 36 


DALLAS BUILDING AND CONSTRUCTION TRADES COUNCIL 


Affiliated With AFL-CIO 


* ko 


1727 Young Street 
Dallas 1, Texas 


August 10, 1966 
Hyatt Cheek Builders Engineers 
4421 Greenville Avenue 
Dallas, Texas 


Dear Sir: 


Riverside 8-3056 


Enclosed is a contract to which we seek your\agreement. This 


contract was drafted to conform to the provisions of Section 8(e) of the 
| 
Labor-Management Relations Act. We are advised/by our attorneys 
that it is entirely lawful; should you have any doubt as to its legality, 
| 


please advise us promptly. 


In seeking the enclosed contract we are acting independently of 


all others labor organizations and do not make this 


request as the agent 


or representative of any other labor organization. Nor are we acting 
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or seeking to act as the collective bargaining representative of your 

employees. As the enclosed contract makes explicit we do not seek 

to be recognized as collective bargaining representative of your em- 
ployees or the employees of any other employer. 


We do not seek to affect in any fashion the wages, or hours, or 


any other terms or conditions under which your employees work. The 
enclosed contract is designed to leave completely unfettered the deci- 
sions as to the terms and conditions under which your employees work. 
You will note further that the enclosed contract in no way affects your 
right to determine whether or not to subcontract any given work. The 
contract applies only to those situations in which your firm contracts 
or subcontracts work within the coverage of the contract, and thus ap- 
plies only to construction site work that falls within the normal trade 
and territorial jurisdiction of locals affiliated with this Council. 

We hope that you will see fit to execute the enclosed contract. 

In the event you decide not to become a party to the contract, we would 
appreciate your early advice. Should we not have heard from you by 
August 15, 1966, we will interpret your silence as a rejection. 

In the event you should refuse to sign the enclosed contract, it 
is our intention to employ the lawful means available to us to protest 
this refusal. To this end we may engage in peaceful primary picketing 
directed at your firm. In the event we should engage in such picketing 
it will be directed solely at your firm, and it will be conducted in strict 
conformance with applicable federal and state laws. 

By this proposed contract we do not seek for you to terminate 
any existing contractual or business relationship. Nor do we seek to 
force or require your firm to recognize or bargain with this organiza- 
tion. We do not seek to organize your employees and we hope you will 
so advise them. We do not seek to restrict your firm in the selection 
of representatives for the purposes of coflective bargaining or the ad- 
justment of grievances. 
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Our purpose in writing, and our purpose in any further picketing, 
will be limited to those purposes made lawful by Congress in the 
enactment of Section 8(e) of the Labor Management Relations Act. 

We appreciate your consideration of this proposal. 

Sincerely, | 
DALLAS BUILDING AND CONSTRUCTION 

TRADES COUNCIL 
By /s/ David Keeler 


DK/mt 
AGREEMENT 


This Agreement entered into this day of ’ 
1966, by and between the signatory contractor, hereinafter referred to 
as the "Contractor" and the Dallas Building and Construction Trades 


Council, hereinafter referred to as "Council"; | 
WITNESSETH | 
Whereas, the Contractor and the Council are engaged in the con- 


struction industry in Dallas County and the surrounding area, and 
Whereas, Section 8(e) of the Labor-Management Relations Act of 
1947, as amended, provides with respect to the unfair labor practices 
defined therein, ''That nothing in this subsection (e) shall apply to an 
agreement between a labor organization and an employer in the con- 
struction industry relating to the contracting or subcontracting of work 
to be done at the site of the construction, alteration, painting or repair 
of a building, structure or other work," and | 
Whereas, the Contractor and the Council desire to make an agree- 
ment applying only in the event of subcontracting of such work in accord- 
ance with the aforesaid Section 8(e) of the Labor-Management Relations 
Act, 1947, amended, and 
Whereas, it is understood that by this agreement the Contractor 
does not grant, nor does the Council seek recognition as the collective 
bargaining representative of any employees of the signatory contractor 
or of any other employer, it being specifically understood that the 
Council is not the collective bargaining representative of the Contrac- 
tor's employees, and neither claims nor seeks to be such representative. 
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ARTICLE I 

The Contractor and the Council mutually agree with respect to 
work to be done at the site of construction, alteration, painting or re- 
pair of any buildings, structures or other works within Dallas and the 
surrounding area; that, if the Contractor should contract or subcon- 
tract any of the aforesaid work falling within the trade jurisdiction of 
localunions affiliated with the Council, said Contractor shall contract 
or subcontract such work only to persons, firms, partnerships, and 
corporations that are parties to an executed, current agreement with 
the appropriate union having the trade and territorial jurisdiction, 


ARTICLE II 

It is agreed and understood that this contract shall in no way 
interfere with or supersede any present or future collective bargaining 
agreements towhich the Contractor may be a party. In the interpre- 
tation of this contract it is agreed and understood that in the event there 
is a conflict between the terms of this contract and any collective 
bargaining agreement to which the Contractor is a party, that this con- 
tract shall be interepreted in a manner harmonious with said collective 
bargaining agreement and in a manner not to interfer with the lawful 
application and implementation of said collective bargaining agreement. 
It is further agreed and understood that this contract shall not be in- 
terpreted in any fashion to interfere with the Contractor's selection 
of a representative for the purposes of collective bargaining or the 
adjustment of grievances. 


ARTICLE III 
It is agreed and understood that the terms and provisions of this 
contract do not apply in any manner to employees of the signatory con- 
tractor. This contract shall not be interpreted to apply any limitation 


or restriction upon the Contractor in the determination of the wages, 


hours and other working conditions of its own employees. Nor shall 

this agreement be interpreted to restrict the Contractor in the exercise 

of its business judgment as to whether or not to subcontract any particular 
work. 


ARTICLE IV 

Any portion of this agreement found to be in violation of existing 
federal or state laws shall become inoperative, and the balance of the 
agreement as such shall continue in full force and effect until the date 

of expiration. In the event of such a finding this agreement may be im- 


mediately reopened for the negotiation of amendments to the effected 
portion. 


ARTICLE V 
This agreement shall remain in full force and effect until 
4 196 , and shall continue in full force and effect from 
year to year thereafter unless written notice ig served by either party 
at least sixty (60) days prior to the anniversary date of the agreement. 


CONTRACTOR DALLAS BUILDING AND CONSTRUCTION 


TRADES COUNCIL 
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ARTICLE I 

The Contractor and the Council mutually agree with respect to 
work to be done at the site of construction, alteration, painting or re- 
pair of any buildings, structures or other works within Dallas and the 
surrounding area; that, if the Contractor should contract or subcon- 
tract any of the aforesaid work falling within the trade jurisdiction of 
localunions affiliated with the Council, said Contractor shall contract 
or subcontract such work only to persons, firms, partnerships, and 
corporations that are parties to an executed, current agreement with 
the appropriate union having the trade and territorial jurisdiction, 


ARTICLE II 

It is agreed and understood that this contract shall in no way 
interfere with or supersede any present or future collective bargaining 
agreements to which the Contractor may be a party. In the interpre- 
tation of this contract it is agreed and understood that in the event there 
is a conflict between the terms of this contract and any collective 
bargaining agreement to which the Contractor is a party, that this con- 
tract shall be interepreted in a manner harmonious with said collective 
bargaining agreement and in a manner not to interfer with the lawful 
application and implementation of said collective bargaining agreement. 
It is further agreed and understood that this contract shall not be in- 
terpreted in any fashion to interfere with the Contractor's selection 
of a representative for the purposes of collective bargaining or the 
adjustment of grievances. 


ARTICLE III 
It is agreed and understood that the terms and provisions of this 
contract do not apply in any manner to employees of the signatory con- 
tractor. This contract shall not be interpreted to apply any limitation 
or restriction upon the Contractor in the determination of the wages, 
hours and other working conditions of its own employees. Nor shall 
this agreement be interpreted to restrict the Contractor in the exercise 


of its business judgment as to whether or not to subcontract any particular 


work. 


ARTICLE IV 
Any portion of this agreement found to be in violation of existing 
federal or state laws shall become inoperative, and the balance of the 
agreement as such shall continue in full force and effect until the date 
of expiration. In the event of such a finding this agreement may be im- 
mediately reopened for the negotiation of amendments to the effected 
portion. 


ARTICLE V 
This agreement shall remain in full force and effect until 
, 196 _, and shall continue in full force and effect from 
year to year thereafter unless written notice is served by either party 
at least sixty (60) days prior to the anniversary date of the agreement. 


CONTRACTOR DALLAS BUILDING AND CONSTRUCTION 
TRADES COUNCIL 


RECORD EXHIBIT NO, 37 


DALLAS BUILDING AND CONSTRUCTION TRADES COUNCIL 
Affiliated With AFL-CIO 


* OK 


1727 Young Street 


Dallas 1, Texas | Riverside 8-3056 


August 19, 1966 


Dallas County Construction 
Employers Association 

1432 Life Building 

Dallas, Texas 


Attention: Mr. Carl Wallace 
Dear Mr. Wallace: 


This letter has reference to my earlier letter of July 11, 1966. 
Representatives of the Council have discussed with you and other rep- 
resentatives of the Dallas County Construction Employers Association 
in early July, an agreement. These discussions, as we understood them, 
were simply informal at that time. We did not at that time intend to 
make any demand upon your association for recognition or bargaining, 
or for the execution of any contract. 

In the event there has been any confusion concerning our inten- 
tions, please be advised that we do not make any demand upon your 
association for recognition or bargaining, nor do we ask that your 
association enter into any form of contract with the Dallas Building 
and Construction Trades Council. If any of our earlier communications 
have been interpreted by you or others as a request for recognition, 
bargaining, or the execution of any form of contract, please be advised 
that no such demands or requests are being made upon the Dallas County 
Construction Employers Association. 


So that your organization will be entirely clear as to the nature 


of the present disputes between this Council and various general con- 
tractors in the area, Iam enclosing copies of our communications 
with these general contractors, as well as the minutes of the Council 
meeting during which this course of action was decided upon. I trust 
this will serve to clear up any confusion that may have existed in your 
mind, 
Should you have any questions concerning our purposes in the 
future please feel free to call upon me. | 


Sincerely, 


DALLAS BUILDING AND CON- 
STRUCTION TRADES COUNCIL 


By /s/ 
Dave Keeler 


DK/mt 
Enclosures 
Certified No. 086212 - Return Receipt Requested 
cc: Honorable Elmer Davis 
Regional Director, 16th Region 
National Labor Relations Board 
Room 8A24 Federal Office Bldg. 
819 Taylor Street 
Fort Worth, Texas 76102 


Henry C. Beck Company 
First National Bank Bldg. 
Dallas, Texas 


Robert E. McKee General Contractors 
2708 Inwood Road 
Dallas, Texas 


Hyatt Cheek Builders Engineers 
4421 Greenville Avenue 
Dallas, Texas 


George Bock Construction Co. 
2630 Ferris Street 
Dallas, Texas 
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MINUTES — _ Special Meeting — Dallas Building Trades Council 
August 12, 1966 


The meeting was called to order by Charles Ehrhardt, 
President. He advised the representatives assembled that the purpose 
of the meeting was to take action on whether to proceed with the pro- 
ject under consideration, that is, to picket various general contractors 
in the Dallas area seeking to obtain a subcontractor clause as made 
lawful by Section 8(e) of the Federal Labor Statute. Ehrhardt advised 
the members that the Council's attorney, David R. Richards, was pre- 
sent and he would turn the meeting for the moment to Mr. Richards. 

Mr. Richards distributed to each of the representatives 
a copy of a letter, mailed by the Council to various contractors on 
August 10, 1966, as well as a contract proposal that accompanied the 


letter. Both documents were read and explained by Mr. Richards. Mr. 


Richards explained that the purpose of the projected picketing was 
simply to obtain a subcontractor agreement and that the Council was 
not in any fashion seeking to become the collective bargaining repre- 
sentative of any employees of the affected contractors and that the pro- 
posed contract in no way affected the terms of employment of the gen- 
eral contractor's own employees. It was further explained that this 
action was being taken by the Council as an independent labor organiza- 
tion, and not as the agent of any affiliated local. 

Upon completion of Mr. Richards report, a motion was 
made, seconded and adopted that the Council proceed with the project 
commencing its picketing on August 15, 1966. The representative of 
Iron Workers #481 dissented on the stated grounds that his support 
might be claimed to be a violation of Local 481's contract with the 
Dallas County Construction Employers’ Association. 


/s/ 


David Keeler, Secretary 


————— 


Item of Work 
Excavation & Backfill 
Fine Grade & Sanfill 
Concrete Work 

Form Work 
Reinforcing 

Mis. Metal Work, etc. 


Hollow Metal Frames 
and Doors 


Millwork 
Carpentry Work 
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NORTH TOWN 
Crafts 
Laborers 
Laborers 
Laborers 
Carpenters & Laborers 
Ironworkers 
Ironworkers 


Carpenters & Laborers 
Carpenters & Laborers 
Carpenters & Laborers 


RECORD EXHIBIT NO. 39 
— 


Employer. 
Henry C. Beck 


SUBCONTRACTORS 
Crafts 


Oper. Engineers & 
Laborers 


Drilled Piers Ww 
Finish Concrete 


Item of Work 
Site Grading 


Employer Member 
Gregory Excavating 
R. C. Roland Drilling X 

| 


Cement Finishers & 


Laborers Mobley- Speed x 
Hunte + Hayes 


Elev. | x 


Elevator Construc- 
turs 


Brick Masons & 
Laborers 


Freight Elevator 


Masonry | 
Dee Brown Masonry X 


Paving Oper. Engineers & 


Laborers Texas |Titulithic 
SPAN Prestressed 
Mosher Steel (Baten) 


Carter Owens 


Conc. Double Tees 
Struct. Steel 

Steel Siding 
Drywall 


Ironworkers 
Ironworkers 
Ironworkers 


Carpenters & 


Laborers United 'Tile 
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SUBCONTRACTORS (Cont'd) 
————— i wont'a) 


Item of Work Crafts Employer Member 


Roofers & Sht. Metal 


Roofing & Sheet Metal 


Gyp. Roof System 


Waterproofing and 
Damp proofing 


Overhead Doors 
Acoustical 


Fireproof Plas. 


Ceramic Tile 


Resilient Floor 


Terrazzo 

Paint & Wall Covering 
Toilet Compartments 
Incinerators 

Glass & Glazing 


Conveyors 


Mechanical 


Sprinkler 
Electrical 


Wkrs. & Lab'rs. 
Laborers 
Laborers, Cement 


Finishers and Masons 


Carpenters 


Carpenters & 
Laborers 


Plasterers, Lathers 
and Laborers 


Tilesetters & 
Laborers 


Floor Covering 
Workers 


Terrazzo Workers 
Painters 

Sheet Metal Workers 
Ironworkers 


Glaziers & Iron- 
workers 


Millwrights 


Plumbers, Pipe- 
fitters, Sheet Metal 
Workers, etc. 


Pipefitters 
Electricians 


Eversole Company 
Burne & Treadwell 


Wright Waterproofing 
x 


Webb Overhead 
Door 


United Tile 
Carpenter Plaster- 
ing 

Ellis M. Skinner 
Tile 


Cook's Paint & 
Varnish 


American Terrazzo 
Shahan Painting 
Chatham Company 
Burn Zol 


Binswanger Glass 
John Gilliam Equip. 


Burden Brothers 
William H. LaDew 
Harman Electrical 


RECORD E XHIBIT NO, 40 


GIFFORD HILL 


Item of Work Crafts Emp loyer Member 

Excavation Carpenters, Hoisting 
Engineers and Bock Construction 
Laborers Co. | x 


Site Concrete Carpenters, Hoisting 
Engineers, Laborers, 
Iron Workers, and Bock Construction 
Cement Finishers Co. | 


Formwork Carpenters, Laborers 
and Hoisting Engineers 


Concrete Carpenters, Laborers, 
hoisting Engineers, 
Cement Finishers and Iron 
Workers 


Masonry and Precast Brick Masons, Laborers, | 
Panels Hoisting Engineers, and 
Ircn Workers (Welders) 


Structural and Misc. Iren Workers, Carpenters, 
Steel Laborers, and Hoisting 
Engineers 


Carpentry Carpenters, Laborers, and 
Hoisting Engineers 


Hollow Metal Iron Workers, Carpenters, 
Labcrers, and 
Hoisting Engineers 


Millwork Carpenters, Laborers, 
and Hoisting Engineers 


Toilet Partitions Carpenters, Ircn Workers, | 
Laborers and Hoisting 
Engineers | 


Toilet Accessories Carpenters, Laboerers, and 
Hoisting Engineers Wy 


Finish Hardware Carpenters, Laborers, 
Hoisting Engineers, Sheet 
Metal Workers i 


Drywall Carpenters and Labor- Schwarz- 
ers Jordan, Inc. 


Item of Work 
Thermal Insulation 


Roofing 
Sheet Metal 
Waterproofing 


Calking 


Glass and Store 
Front 


Lathing 
Elevators 


Plumbing, Heating, 
Ventilating 


Electrical 


Resilient Floor 
Coverings 


Acoustic Ceilings 


Ceramic Tile 
Quarry Tile 


Painting 
Weatherstrips 


Pier Drilling 


Crafts 


Carpenters and 
Laborers 


Roofers 


Sheet Metal Workers 


Laborers, Roofers 
Brick Masons 
Glazers 


Lathers 
Elevator Workers 


Plumbers and Steam- 


fitters 


Electrical Work- 
ers 


Laborers, Floor 
Covering Union 


Laborers, Carpen- 
ters 


Laborers 
Tile Setters 


Laborers 
Tile Setters 


Painters 
Carpenters 


Hoisting Engineers 
and Laborers 


Employer 


Schwarz- 
Jordan, Inc. 


Atlas Roofing Co. 
Atlas Roofing Co. 


Wright Waterproof- 
ing Co. 


Wright Waterproof- 
ing Co. 


Nichols Engineer- 
ing Co. 


Ed Hogan 
Hinter Hayes 
Geo. Linski Co. 


Gotham Electric 
Co. 


United Tile Co. 


United Tile Co. 


Balisteri Tile 
Co. 


Balisteri Tile 
Co. 


Shahan Painting Co. 


Member 


x 


National Metal Weather- 


strip Co. 


Schutte Drilling 
Co. 
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INSTRUMENTS 


Item of Work 
Excavation — Hand 


Crafts 
Laborer 


Rough Concrete 
Forms 


Laborers 
Concrete Finishing Finishers 
Reinforcing Steel Iron Workers 
Post Tensioning Tendons rr 
Miscellaneous Iron Ww 


Laborers 
Bricklayers 


Masonry 


Carpentry & Millwork 
ers 


Hollow Metals 
Building Specialties 


Carpenters 


Workers 
Hoisting All Items Operators 
Excavation-Machine Work Operators 


Drilled Piers Laborers 
Operators 


Concrete Finishing Laborers 


Waterproofing Bricklayers 


Roofers 


Sheet Metal 
Workers 


Roofing & Sheet Metal 


Employer 


Laborers, Carpenters" 


RECORD EXHIBIT NO, 42 
————— ee NU, 46 


Member 


Robert E. McKee 
General Contractor, 
Inc. 


w 


a i 


Ma 


Carpenters, Labor- 


Carpenters & Iron 


vw 


Vilbig Construction Co, 


N. L. Schutte Foundation 
Drilling, Inc. 


Mobley-Speed Cement 
Contractors 


Wright Waterproofing 
Co. 


Lydick Roofing Company 
Atlas Roofing & Supply Cax 


Roofers, Laborers 


Lathing & Plastering Lathers & 


Plasterers 


Carpenters 
Laborers 


Sheet Metal 
Workers 


Drywall 


Acoustical Ceilings 


Storbeck & 
Gregory 


Chick Specialties, Inc. 


Item of Work 


Marble 
Aluminum Siding 


Rolling Steel Doors 
Resilient Flooring 


Metal Toilet Partition 
Elevators 

Painting 

Electrical Work 
Mechanical Work 


Fire Protection 
Ceramic Tile 


Crafts 
Laborers 
Marble Setters 


Sheet Metal Work- 
ers, Iron Workers 


Iron Workers 
Floor Covering 


Sheet Metal 
Workers 


Elevator 
Painters 
Electrician 


Sheet Metal 
Workers, Plumbers, 
Asbestos Workers 


Plumbers 
Tile Setters 


Employer 


McHarg Marble 
& Tile Co, 


The Chatham 
Company 


Al 


Member 


| 
United Tile 
Company 
R. M. Sedwick 
Company 


Hunter-Hayes Elea- 
vator Co, 


Shahan Painting 
Company 


Baldwin- Ling, A 
Joint| Venture 


Beard Plumbing Company 
Broyles & Broyles, Inc. 
| 


Grinnell Company, Inc. 
| 


Fitzgerald Tile Corpora- 
tion 


General Contractor performed 35 percent of dollar value of total work. 


Item of Work 
Excavation-Hand Work 


Rough Concrete 
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ATLANTIC 


Crafts 
Laborer 


Laborer 


| 
Employer 

Robert E. McKee, 
General Contrac- 
tor, Inc, x 


tr x 


Member 


Item of Work 
Forms 


Precast Concrete 
Panels 


Miscellaneous Iron 


Carpentry and 
Mill Work 


Metal Door & Frames 
Building Specialties 
Excavation - Machine 
Drilled Piers 

Site Work - 


Paving 


Site Work - 
Walks & Curbs | 


Finish Concrete 
Reinforcing Steel 
Lighweight Concrete 
Roof Deck 

Masonry 

Marble & Slate 


Structural Steel 


Chain Link Fence 


Drywall 


Crafts 


Carpenters 
Laborers 


Bricklayers 
Iron Workers 
Operators 
Laborers 


Iron Workers 


Carpenters 
Laborers 


Carpenters 


Carpenters 
Laborers 


Operators 


Laborers 
Operators 


Finishers, Laborers, 
Operators 


Cement Finishers 
Laborers 


Cement Finishers 
Laborers 


Iron Workers 


Cement Finishers 
Laborers 


Bricklayers 
Laborers 


Marble Setters 
Bricklayers 


Operators 
Iron Workers 


Laborers 


Carpenters 
Laborers 


Employer 


Member 


Robert E. McKee, 
General Contrac- 
tor, Inc. 


Gregory Excavation 
Company 


R. C. Roland Foundation 
Drilling, Inc. x 


General Texas Asphalt 
Company 


Mobley-Speed Cement 
Contractors x 


Al x 
Mann Steel Company 


Byrne & Treadwell, 
Inc. 


Prewitt & McFaul x 


Vermont Marble 
Company x. 


H. D. & T. J. Crigger 
Steel Erectors x 


The Cox Fence Company 
of Texas 


Commercial Painting & 
Drywall, Inc. 


Item of Work 


Insulation 
Waterproofing 


Roofing & Sheet 
Metal 


Storefront & Aluminum 
Entrances 


Rolling Steel Doors 
Lathing and Plaster- 
ing 

Ceramic Tile 


Resilient Flooring 
Painting 


Acoustical Treatment 
Vertical Blinds 
Elevator 

Mechanical 


Electrical 


Crafts 


Carpenters 


Roofers 


Roofers, Sheet 
Metal Workers 


Glaziers 


Iron Workers 


Lathers, Labore rs, 
Plasterers 


Tile Setters 


Floor Covering 
Painters 


Carpenters 
Carpenters 
Elevator 


Operators, Plum- 
bers 


Electricians 


Member 


Employer 
Employer 


Modern Home In- 
sulators, Inc, 


Western Waterproof- 
ing | | Company, Inc. x 


Eversole Company 


| 
Oak Cliff Mirror & 
Glass Company, Inc. X 


National Builders Supply 


Trottier Company 


Joe F, Balisteri Tile 
Co. x 


Cook Paint & Varnish 


L. H, Land Painting 
Contractor, Inc, 


Schwarz-Jordon, Inc. X 
Louver Drape, Inc. 
Otis Elevator Company X 


Cc. Wallace Plumbing 
Co. x 


Fisk Electric Co. of 
Dallas 
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AGREEMENT 


This agreement entered into between Robert E. McKee |General Con- 


tractor, Inc. hereinafter referred to as the 


"Employer", and the 


INTERNATIONAL ASSOCIATION OF BRIDGE, STRUCTURAL AND 


ORNAMENTAL IRON WORKERS, AFL- 


hereinafter referred to as the "Association", 


CIO, of St. EEA Missouri, 


1. This agreement becomes effective February 20, 1959, and shall 
continue in effect until terminated by three months’ written notice from 
either party to the other. Changes may be made at any time by mutual 
consent, 

2. This agreement shall be effective in all places where work is 
being performed or is to be performed by the Employer--or by any 
person, firm or corporation owned or financially controlled by the 
Employer, and covers all work coming under the jurisdiction of the 
Association. 


3. The Employer recognizes the Association as the sole and ex- 


clusive bargaining representative for all employees employed on all 


work coming under the jurisdiction of the Association. 

4, The Employer agrees not to sublet any work under the juris- 
diction of the Association or its local unions— to any person, firm 
or corporation not in contractual relationship with this Association or 
its affiliated Local Unions. 

5. All employees who are members of the International Associ- 
ation of Bridge, Structural and Ornamental Iron Workers on the effect- 
ive date of this contract shall be required to remain members of the 
Association in good standing as a condition of employment during the 
term of this contract. All employees may be required to become and re- 
main members of the Associatim in good standing as a condition of 
employment from and after the thirty-first day following the dates of 
their employment, or the effective date of this contract, whichever is 


later. 
(This clause shall be effective only in those States permitting Union 
Security. ) 


6. The Employer agrees to abide by the General Working Rules 
of this Association and to pay the scale of wages, work the schedule 
of hours and conform to the conditions of employment in force and 
effect in the locality in which the Employer is performing or is to per- 
form work, provided that such conditions are not in violation of the 
National Labor Relations Act. 


| 
| 

7. The Employer agrees to employ Journeymen in any territory 
where work is being performed or is to be performed in accordance with 
the Referral Plan in force and effect in the jurisdiction of the Local 
Union where such work is being performed or is to be performed, a 
sample copy of which Referral Plan is annexed hereto marked " Appendix 
A" and made a part hereof. | 

8. Any violation or annulment of the General Working Rules of 
the Association, or the subletting of any work coming under the juris- 
diction of the Association to any person, firm or corporation not in 
contractual relationship with this Association or its affiliated Local 
Unions—will be sufficient cause for the cancellation of this agreement 
after the facts have been determined by the International Office of the 
Association, 

9. Incasea dispute arises which involves a question of the scale 
of wages or the General Working Rules of the Association, the matter 
matter shall be referred to the General President of the International 
Association of Bridge, Structural and Ornamental Iron| Workers and he 
or his representative shall meet with a representative of the Employer 
who shall take steps at once to ascertain the facts and render a decision 
thereon. | 

Where the dispute involves a scale of wages any decision rendered 
shall be retroactive to the date on which the dispute orginated, 

In case the representative of the Employer and the representative 
of the Association are unable to reach an agreement on'the facts in the 
case they may select an agency mutually agreeable to them to hear and 
pass upon the case in dispute. | 

10. Any provision of this agreement which is in contravention of 
any national, state or local law or governmental regulation affecting 


all or part of the territorial limits covered by this agreement shall be 
Suspended in operation within the territorial limits to which such law 

or regulation is applicable for the period during which such law or re- 
gulation is in effect, Such suspension shall not affect the operation of 
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such provisions in territories covered by the agreement to which the 


law or regulation is not applicable, nor shall it affect the operations of 


the remainder of the provisions of the agreement within the territorial 
limits to which such law or regulation is applicable. 


SIGNED FOR THE UNION SIGNED FOR THE EMPLOYER 
INTERNATIONAL 
ASSOCIATION OF BRIDGE, STRUCTURAL 
AND ORNAMENTAL IRON WORKERS Robert McKee 
General Contractor, Inc. 
/s/ J. H. Lyons 
General President 


/s/ J. R. Downes /s/ C. D. McKee 
General Secretary Vice President 


[Filed May 24, 1967] 


164 NLRB No. 139 Dees 
allas, Texas 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
| 


DALLAS BUILDING AND CONSTRUCTION 
TRADES COUNCIL 


and | Case No. 16-CP-32 


DALLAS COUNTY CONSTRUCTION EMPLOYERS' 
ASSOCIATION, INC. 


DECISION AND ORDER 

Upon a charge filed August 11, 1966, and amended August 17, 1966, 
by the Dallas County Construction Employers’ Association, Inc. (Asso- 
ciation), the General Counsel of the National Labor Relations Board, by 


the Regional Director for Region 16, issued a complaint dated September 
9, 1966, against the Dallas Building and Construction Trades Council 
(Council), alleging that the Council had engaged in and was engaging in 
unfair labor practices within the meaning of Sections 8(b) (7)(A) and 2(6) 
and (7) of the National Labor Relations Act, as amended. Copies of the 
charges, complaint, and notice of a hearing before a Trial Examiner 
were duly served upon the Council and the Association,| On September 


23, 1966, the Council filed its answer admitting certain allegations of 
the complaint, but denying the commission of any unfair labor practices. 
Thereafter, on October 31, 1966, the parties agreed to submit the case 
to the Board for decision on a complete stipulation of facts which ex- 
pressly waived a hearing before a Trial Examiner and a Trial Exam- 
iner's recommended findings of fact, conclusions of law, and order. 

The Board having authorized such Submission of the case on November 
7, 1966, and having received and considered briefs filed by the General 
Counsel, the Council, and the Association, hereby finds the facts to be 


as stipulated. 
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Findings of Fact 


I. The Employers' Association 


Dallas County Construction Employers’ Association, Inc., the 
Charging Party, is a Texas corporation with its principal office and 
place of business at 1432 Life Building, Dallas, Texas. At all times 
material herein it has functioned as collective-bargaining agent for 
its general contractor and subcontractor members who employ labor 
at job sites in the building and construction industry, and has recog- 
nized and has collective-bargaining agreements with the following 
labor organizations as the exclusive bargaining representatives of 
the employees of its members engaged in the classes of work over 
which those labor organizations claim jurisdiction: Bricklayers, 
Cement Masons,| Operating Engineers (Locals 714 and 819), Iron 
Workers, Laborers, Floorlayers, Millwrights, and Carpenters. Al- 
though lawfully recognized, none of these labor organizations are 
currently certified under Section 9 of the Act. 

II. The Trades Council 

Dallas Building and Construction Trades Council has been a 
labor organization within the meaning of Section 2(5) of the Act, and 
a labor organization in the construction industry within the meaning 
of Section 8(e) of the Act, at all times material herein. The follow- 
ing 20 labor organizations are affiliated with and members of the 
Council: Dallas Local Union No. 5, Bricklayers, Stone Masons and 
Plasterers International Union; Cement Masons Local Union No. 549, 
Operative Plasterers and Cement Masons International Association; 
Hoisting and Portable Engineers' Local 714; Hoisting and Portable 
Engineers’ Local 819; Local 481, International Association of Bridge, 
Structural and Ornamental Iron Workers; International Hod Carriers, 
Building and Common Laborers’ Union of America, Local 859; Car- 
pet, Linoleum and Resilient Floor Covering Workers Local 1870 of 
the Brotherhood of Painters, Decorators and Paperhangers of Amer- 
ica; Millwright Local 421; Sheet Metal Workers International Associ- 
ation, Local Union No. 25: International Brotherhood of Electrical 


Workers, Local Union No. 59; International Association of Heat & Frost 
Insulators and Asbestos Workers, Local No. 21; Plumbers & Steamfit- 
ters, Local No. 100; Wood, Wire & Metal Lathers International Union, 
Local No. 140; United Slate, Tile & Composition Roofers, Damp & Wa- 
terproof Workers Association, Local No. 123; Marvle/Setters of the 
Brick Masons and Plasterers International Union, Local No. 29; Inter- 
national Union of Elevator Constructors, Local No. 21); Plasterers Local 
No. 61; Brotherhood of Painters, Decorators & Paperhangers of Amer- 
ica, Local No. 53; Glaziers Local No. 1837; International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen & Helpers of America, Local 
No. 745, herein respectively called the Bricklayers, Cement Masons, 
Local 714, Local 819, Iron Workers, Laborers, Floorlayers, Millwrights, 
Sheet Metal Workers, Electricians, Asbestos Workers, Plumbers, 


Lathers, Roofers, Marble Setters, Elevator Constructors, Plasterers, 
| 


Painters, Glaziers and Teamsters. 
III. The Picketed Contractors 
Henry C. Beck Company (Beck), a Delaware Corporation, is en- 

gaged at Dallas, Texas, and elsewhere as a general contractor in the 

building and construction industry. In the operation of! its business, 

Beck receives in the State of Texas materials and supplies purchased 

and shipped from outside the State of Texas the value of which exceeds 

$50,000 annually. At all times material herein Beck has been engaged 
in the erection of a shopping center known as North Town Mall in Dal- 
las, Texas. Materials and supplies valued in excess of $50,000 produced 
outside the State of Texas have been or will be used injthe construction 
of this project. 
George Bock and Abe Bock d/b/a George Bock Construction Co. 

(Bock) is engaged at Dallas, Texas, and elsewhere as a general contrac- 

tor in the building and construction industry. In the operation of its 

business, Bock received in the State of Texas materials and supplies 
purchased and shipped from outside the State of Texas|the value of 
which exceeds $50,000 annually. At all times material herein Bock 
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has been engaged in the erection of an office building located at Dallas, 


Texas, known as the Gifford-Hill Construction Project. Materials and 


supplies valued in excess of $50,000 produced and shipped from outside 
the State of Texas have been or will be used in the construction of this 
project. 

Hyatt Cheek, Builders-Engineers (Cheek), a Texas corporation, 
is engaged at Dallas, Texas, and elsewhere as a general contractor in 
the building and construction industry. In the operation of its business, 
Cheek receives in the State of Texas materials and supplies purchased 
and shipped from outside the State of Texas the value of which exceeds 
$50,000 annually. At all times material herein, Cheek has been engaged 
in the erection of a staff residence at Parkland Hospital in Dallas, Texas. 
Materials and supplies valued in excess of $50,000 produced and shipped 
from outside the State of Texas have been or will be used in the construc- 
tion of Parkland. 

Robert E. McKee General Contractors, Inc. (McKee), a Nevada 
corporation, is engaged at Dallas, Texas, and elsewhere as a general 
contractor in the building and construction industry. In the operation 
of its business McKee receives in the State of Texas materials and 
supplies purchased and shipped from outside the State of Texas the 
value of which exceeds $50,000 annually. At all times material here- 
in McKee has been engaged in the construction of buildings for Texas 
Instruments, Inc., at Dallas, Texas, and for Atlantic Southwest Research 
Center at Plano, in Collin County, Texas. Materials and supplies val- 
ued in excess of $50,000 produced and shipped from outside the State 
of Texas have been or will be used in the construction of each of the 
above projects. 

Beck and Bock since 1948, McKee since 1952, and Cheek since 
July 1, 1966, have been members of the Association. The Association, 
Beck, Bock, Cheek, and McKee were employers engaged in commerce 
within the meaning of Section 2(6) and (7) of the Act at all times mater- 
ial herein. 


IV. The Unfair Labor Practices 

The Respondent Council is governed by representatives of the 20 
local unions that are affiliated with it. The members of those locals 
work for general contractors and subcontractors in the construction 
industry in the Dallas area, The Council has not bargained on behalf 
of any of these unions; each bargains separately. The Association, 
the Charging Party, bargains for its members with some unions,2/ 
but employer-members also make collective-bargaining agreements 
with Unions (individually or through other employer groups) in which 
the Association takes no part, 

The Council, acting separately from its member unions, pro- 
posed to the Association, in July 1966, an agreement restricting sub- 
contracting in crafts where the Council's member unions had juris- 
diction, to employers that had collective-bargaining agreements with 
the appropriate Council-affiliated unions. This agreement could be 
adopted by Association members either singly or collectively, accord- 
ing to the Council's proposal. The Council threatened |to picket if the 
agreement were rejected. The Association formally refused to enter 
into the proposed agreement by a letter to the Council \dated July 28. 
By letters dated August 10, the Council proposed to four Association 
member contractors (Beck, Bock, Cheek, and McKee) each of whom 


was already bound to a subsisting contract, an agreement’ which in- 


cluded a revised subcontracting clause. The letters threatened picket - 
ing if the agreement should be rejected. When the Council's deadline 
had passed without acceptances from Beck, Bock, Cheek, or McKee, 
the Council picketed jobs these contractors had in progress with signs 
reading: | 


1/ 


— Of the nine Unions listed in I above that have contracts with the 
Association, all but the Carpenters are Council affiliates. 


2/ The text of the proposed agreement is: 


| (Continued) 
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Dallas Building and Construction Trades Council picketing 
(name of. general contractor) for subcontractor agreement. 


From August 15 until September 1, 1966, the Council picketed Beck at 
North Town, Bock at Gifford-Hill, and Cheek at Parkland. The Coun- 
cil also picketed McKee from August 15 until August 22 at Instruments, 
and from August 22 until September 1, 1966, at Atlantic. 


(Footnote 2 continued) 


AGREEMENT 
This Agreement entered into this day of 5 
1966, by and between the signatory contractor, hereinafter referred 
to as the "Contractor" and the Dallas Building and Construction 
Trades Council, hereinafter referred to as "Council"; 
WITNESSETH 
Whereas, the Contractor and the Council are engaged in the 
construction industry in Dallas County and the surrounding area, 
and 
Whereas, Section 8(e) of the Labor-Management Relations Act 
of 1947, as amended, provides with respect to the unfair labor prac- 
tices defined therein, "That nothing in this subsection (e) shall ap- 
ply to an agreement between a labor organization and an employer 
in the construction industry relating to the contracting or subcon- 
tracting or work to be done at the site of the construction, altera- 
tion, painting or repair of a building, structure or other work," and 
Whereas, the Contractor and the Council desire to make an 
agreement applying only in the event of subcontracting of such work 
in accordance with the aforesaid Section 8(e) of the Labor -Manage- 
ment Relations Act, 1947, amended, and 
Whereas, it is understood that by this agreement the Contrac- 
tor does not grant, nor does the Council seek, recognition as the 
collective-bargaining representative of any employees of the signa- 
tory contractor or of any other employer, it being specifically un- 
derstood that the Council is not the collective-bargaining repre- 
sentative of the Contractor's employees, and neither claims nor 
seeks to be such representative. 
ARTICLE I 
The Contractor and the Council mutually agree with respect 
to work to be done at the site of construction, alteration, painting 
or repair of any building, structures or other works within Dallas 
and the surrounding area; that, if the Contractor should contract 
or subcontract any of the aforesaid work falling within the trade 
jurisdiction of local unions affiliated with the Council, said Con- 
tractor shall contract or subcontract such work only to persons, 
(Continued) 


At their last contract negotiations with the Association, the Floor- 
layers and Local 819 proposed subcontracting clauses similar to the 


s . | s : : 
one at issue here. They were dropped at the Association's insistence, 


(Footnote 2 continued) 


firms, partnerships, and corporations that are parties to an exe- 
cuted, current agreement with the appropriate union having the 
trade and territorial jurisdiction. 
ARTICLE II 
It is agreed and understood that this contract shall in no way 
interfere with or supersede any present or future collective bar- 
gaining agreements to which the Contractor may be a party. In 
the interpretation of this contract it is agreed and understood that 
in the event there is a conflict between the terms of this contract 
and any collective bargaining agreement to which the Contractor 
is a party, that this contract shall be interpreted in a manner har- 
monious with said collective bargaining agreement and in a man- 
ner not to interfere with the lawful application and implementation 
of said collective bargaining agreement. It is further agreed and 
understood that this contract shall not be interpreted in any fashion 
to interfere with the Contractor's selection of a representative 
for the purposes of collective bargaining or the adjustment of 
grievances. 
ARTICLE III 
It is agreed and understood that the terms and provisions of 
this contract do not apply in any manner to employees of the signa- 
tory contractor. This contract shall not be interpreted to apply 
any limitation or restriction upon the Contractor in the determi- 
nation of the wages, hours and other working conditions of its ownem- 
ployees. Nor shall this agreement be interpreted to restrict the 
Contractor in the exercise of its business judgment as to whether 
or not to subcontract any particular work. | 
ARTICLE IV 
Any portion of this agreement found to be in! violation of ex- 
isting federal or state laws shall become inoperative, and the 
balance of the agreement as such shall continue in full force and 
effect until the date of expiration. In the event of such a finding 
this agreement may be immediately reopened for the negotiation 
of amendments to the affected portion. 
ARTICLE V 
This agreement shall remain in full force and effect until 
, 196 , and shall continue in full force and effect 
from year to year thereafter unless written noti¢e is served by 
either party at least sixty (60) days prior to the anniversary date 
of the agreement 


CONTRACTOR DALLAS BUILDING AND CONSTRUCTION 
TRADES COUNCIL 


98 


and the unions accepted contracts with other economic benefits. The 
Bricklayers, Millwrights and Local 714 also raised the subcontracting 
issue during contract negotiations, without advancing specific propos- 
als; they accepted contracts with other economic benefits, but no sub- 
contracting provisions, after the Association had stated its opposition 
to any form of subcontracting clause. (The Ironworkers proposed a 
clause — which the Association rejected — touching on different areas 
of subcontracting practice from those covered by the provisions at is- 
sue here.) 

A. Issues 

1. Was an object of the Council's picketing to force the picketed 
general contractors to "recognize or bargain" with the Council "as the 
representative of [their] employees"? 

2. Could,''a question concerning representation . . . appropri- 
ately be raised under Section 9(c)" regarding employees of the picketed 
general contractors? 


B. Contentions of the Parties 
Contentions of the Parties 


The General Counsel contends that the Council's subcontracting 
proposal to the Association had an object of making the Council a bar- 
gaining agent concerning subcontracting, and thus intruded on the ex- 
clusive bargaining rights of the unions the Association had lawfully 
recognized in behalf of the employees of Association members in cer- 
tain crafts. If allowed to picket for this objective, the General Counsel 
argues, the Council could preempt a mandatory subject of bargaining? 
take away an opportunity for the recognized unions to either bargain 
for or trade off subcontracting controls, and obtain a long-term written 
agreement on subcontracting which would necessarily involve a contin- 
uing bargaining relationship to handle matters of interpretation and ap- 
plication. 


¥ see, e.g., Fibreboard Corp. v. N.L.R.B., 379 U.S. 203 (1964). 
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The Respondent Council asserts that the greatest, and almost the 
only, effect of the proposed subcontracting agreement would be on work 
the picketed general contractors never do with their own employees, and 
as to which they recognize no unions (plumbing and electrical work, for 
example). The general contractors' employees, and their union repre- 
sentatives, have little interest in the terms of these subcontracts, the 
Council argues. The proposed agreement aimed only to influence sub- 


contracting; it expressly disclaimed any influence over an employer's 
decisions on wages and conditions of his own employees, and even his 
choice of whether to subcontract, the Council points out. Although the 
unions that bargain collectively with the Association might also have 
sought the same results, in Fanelli Ford® picketing for reinstatement 
of an employee was held not to seek recognition or bargaining rights, 
and thus not to violate 8(b)(7), even though a recognized union — had 
there been one — could have sought the same object. 
The Council also argues that the General Counsel's position is 
"irrational," since Congress worded Section 8(e) so as to allow trades 
councils to seek 8(e) agreements, but the General Counsel would make 
picketing for such an agreement illegal. | 
Finally, the Council suggests that the picketed general contrac- 
tors' agreements with unions representing their own employees were 
of the prehire type, which are made lawful only by Section 8(f). Since 


Section 8(f) states that agreements which otherwise would be invalid 


because majority status had not been established will not bar repre- 
sentation petitions, the Council argues that a question concerning re- 
presentation could have been raised at the time it was picketing for 
subcontracting agreements, and therefore that the General Counsel 
had failed to prove an essential element of an 8(b)(7) (A) violation. 


4/ tocal 259, UAW (Fanelli Ford Sales), 133 NLRB 
Local 259, UAW (Fanelli Ford Sales) 


C. Conclusions 
Section 8(b)(7) makes it an unfair labor practice for a labor or- 
ganization or its agents: 


to picket or cause to be picketed, or threaten to 
picket or cause to be picketed, any employer 
where an object thereof is forcing or requiring 
an employer to recognize or bargain with a 
labor organization as the representative of his 
employees . . . unless such labor organization 
is currently certified as the representative of 
such employees: 

(A) where the employer has lawfully 

recognized in accordance with this Act 

any other labor organization and a ques- 

tion concerning representation may not 

appropriately be raised under Section 

9(c) of the Act.... 

The stipulated record here shows that the Council threatened the 
Association and Beck, Bock, Cheek, and McKee with picketing, and 
picketed Beck, Bock, Cheek, and McKee, with an object to force these 
employers to accept the Council's subcontracting clause, at a time 
when the employers had lawfully recognized and were bound to collec- 
tive-bargaining agreements with other unions representing their em- 
ployees.~ The Council admits that the recognized unions could raise 


the same subcontracting demands, and in fact at least five® of the 


eight Council-affiliated unions that deal with the Association raised 
subcontracting questions at their last contract negotiations. When the 


5/ The parties stipulated to the Council's status as a labor organiza- 
tion, distinct from the 20 local labor organizations whose officials de- 
termine Council policy. 

6/ A sixth union proposed a clause that also dealt with subcontracting, 
but seems to affect different aspects of the issue than the Council's 
proposal. 


Association stated its opposition to any subcontracting clause, the em- 
ployees' representatives chose to abandon the subcontracting point and 
to agree on contracts containing other improvements in wages and work- 
ing conditions, so the Association's collective-bargaining agreements 
contain no prohibition on subcontracting work to ndn-union employers. 
It is clear, therefore, and we find, that by threatening to picket and 
picketing with an object to impose a subcontracting agreement, the 
Council sought to represent and bargain for the employees of the em- 
ployers involved as to subcontracting, within the meaning of Section 
8(b)(7)(A). | 

The Council argues that the threats and picketing did not have 
an object of recognition or bargaining because its proposed agreement 
about the subcontracting of work would have little or no effect on the 
employees of the picketed general contractors. This is so, argues the 
Council, since laborers, for example, if employed by a general contrac- 
tor, would neither gain or lose if their employer initiates a new policy 
regarding plumbing subcontractors. This work could never be theirs, 
the Council asserts, for under industry practices it is always done by 
subcontractors' employees, whose wage scales are independent of labor- 
ers' rates. 

The Council did not limit its subcontracting proposal to trades 
such as plumbing, however; the proposal also applied to work which the 
general contractor might either do with his own employees or by sub- 
contract. Contrary to the Council's argument, the subcontracting pro- 
posal would significantly affect employees of the picketed general con- 
tractors to the extent that it regulated subcontracting of such work. 
For example, laboring and millwrights' work is usually done by gen- 
eral contractors with their own employees, but it is|)sometimes sub- 
contracted. If the subcontracting agreement proposed here were in 


force, all laboring and millwrights' work would be done under union 
wages and conditions. Without such an agreement, the general con- 


| 
tractors might choose to employ fewer laborers and millwrights, 
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obtaining the remainder of the requisite manpower through subcon- 
tractors not bound to unions affiliated with the Council. Thus a sub- 
contracting agreement limited to such Council affiliates may mean 

the difference between working in a project or losing the job for mem- 
bers of unions recognized by the Association who work for the general 
contractors. Such an interest cannot be dismissed as inconsequential 
to these employees and their unions.</ 

We deem it immaterial that the Council-affiliated unions that 
have contracts with the Association would not consider the proposed 
subcontracting clause an intrusion on their status as collective- 
bargaining representatives. Employers in the Association said the 
clause would intrude on their collective-bargaining relationships. 
Even if we were to find that the unions had waived their rights here, 
and that such waiver would influence the Board's unfair labor prac- 
tice conclusions, the employers are entitled to the protection of Sec- 
tion 8(b)(7)(A) against actions which tend to erode or even destroy 
their right to operate, unimpeded by outsiders' threats and picketing, 
under the collective-bargaining terms lawfully negotiated with their 
employees’ representatives. 

The Council relies on International Brotherhood of Electrical 
Workers, Local 903 (Pass Development, Inc.),&/ where the Board 
found no violation of Section 8(b)(7)(C) in a trades council's picketing 
of a general contractor conducted with an "overriding aim" to get a 


v/ Whiie the proposed clause states that it would not be interpreted 


to conflict with the existing agreements covering employees of the 
general contractors, the immediate effect of the clause would be to 
bar non-union subcontracting awards that are not proscribed under 
current agreements. In order to bring the provision against conflict 
with collective-bargaining agreements into effect, the general con- 
tractors would have to renegotiate settled agreements in order to 
insert provisions specifically permitting non-union subcontracting. 


8/ 154 NLRB 169. 


non-union electrical subcontractor off a job.2/ But there the only em- 
ployees of the general contractor, if any, were laborers; the Board 
found that the trades council did not have an object to force the em- 
ployer to recognize or bargain concerning laborers. Also it was not 
shown that the respondent Council there sought to remove from the 
job any non-union subcontractor employing laborers. In the instant 
case, other labor organizations were representing) employees of the 
picketed general contractors in several trades, and the Council] sought 
a clause which would have regulated subcontracting practices as they 
affected employees in these trades. | 
The Council also relies on Fanelli Ford20/ and Claude Everett .22/ 
In Fanelli Ford a union picketed to force reinstatement of an employee, 
and in the Claude Everett case the picketing had an object of forcing a 
non-union employer to pay the same wages as unionized employers in 
the area: the Board found no 8(b)(7)(C) violation in either case. Unlike 
the Council here, the union sought only a particular] act from the em- 
ployer in Fanelli Ford and Claude Everett, rather than a long-term, 
legally enforceable contract. The Board observed in Fanelli Ford that 
the employer could have ended the picketing by reinstating the dismissed 
employee "without recognizing or, indeed, exchanging a word with the 
Respondent." Similarly, in Claude Everett, the Union demanded neither 
recognition nor an agreement; only that the employer raise his wages 
to the area standards. Here, however, the Council sought a formal 
agreement, enforceable throughout its term, with the concomitant obli- 
gation to discuss implementation and compliance upon request, which 


naturally devolves upon the parties toa contract 22 Such conduct, we 


9/ The Board found violations of Section 8(b) (4) (i) jand (ii)(B). 


10/ Local 259, UAW (Fanelli Ford Sales), 133 NLRB 1468. 
eee ford sales) 

11/ Houston Building and Construction Trades Council and Claude 

Everett Construction Company, 136 NLRB 321. 

——— ee eeerton Company, 


12/ 


— Centralia Building & Construction Trades Cou cil (Pacific Sign 
& Steel Building Co.), 155 NLRB 803, enfd. 363 F. 2d 699 (C.A.D.C.). 
ee LW On} 
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find, was for an object of recognition and bargaining within the meaning 
of Section 8(b)(7). 

Finally, we come to the Council's contention that there was no 
8(b)(7)(A) violation because a question concerning representation could 


have been raised.2° Even if we assume, arguendo, that the agree- 


ments in question here were of a type that would in other circumstances 
be unlawful but for the provisions of Section 8(f), it does not follow that 
successive renewals of such agreements would be subject to the second 
proviso to Section 8(f). The Associations’ contracts with local labor 
organizations here were not initial agreements, but the latest fruits 

of continuing bargaining relationships dating back as far as 1948. As 
we recently pointed out in Bricklayers & Masons #3 (Eastern Washing- 
ton Builders) ,24/ "the legislative history of Section 8(f) reveals that 

the Congress envisioned its prehire provisions as applying only to the 
situation where the parties were attempting to establish a bargaining 


13/ The Council's position is based on Section 8(f) of the Act, which 


states, in pertinent part: 


It shall not be an unfair labor practice under sub- 
sections (a) and (b) of this section for an employ- 
er engaged primarily in the building and construc- 
tion industry to make an agreement covering em- 
ployees engaged (or who, upon their employment, 
will be engaged) in the building and construction 
industry with a labor organization of which build- 
ing and construction employees are members .. . 
because (1) the majority status of such labor or- 
zanization has not been established under the pro- 
visions of Section 9 of this Act prior to the making 
of such agreement .... 

Provided further, that any agreement which would 
be invalid, but for clause (1) of this subsection, 
Shall not be a bar to a petition filed pursuant to 
Section 9(c) or 9(e). 


14/ 162 NLRB no. 46. 
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relationship for the first time.’ In the Bricklayers case we held that 
the duty to bargain in good faith, not applicable to initial negotiations 
for an 8(f) contract, was enforceable during negotiations for a renewal. 
A parallel situation obtains here. Under normal contract bar rules, 
therefore, no question concerning representation could have been 
raised in this case during the period of the agreements material here- 


in. 


Upon the basis of all the findings of fact, and for all the reasons 


stated above, we find that the Respondent threatened to picket the As- 
sociation, Beck, Bock, Cheek, and McKee, and picketed Beck, Bock, 
Cheek, and McKee with an object of seeking recognition and bargaining 
as the representative of employees of those employers in violation of 
Section 8(b)(7)(A) of the Act. 

The effects of the Unfair Labor Practices Upon Commerce 

The activities of the Respondent set forth above have a close, 
intimate, and substantial relation to trade, traffic, and commerce 
among the several States and tend to lead to labor disputes burdening 
and obstructing commerce and the free flow of commerce. 

Conclusions of Law 

Upon the basis of the foregoing findings of fact and upon the en- 
tire record in the case, we make the following conclusions of law: 

1. The Association, Beck, Bock, Cheek, and McKee are engaged 
in commerce and in an industry affecting commerce within the meaning 
of Section 2(6) and (7) of the Act. 

2. The Council is a labor organization within the meaning of 
Section 2(5) of the Act. 

3. The Bricklayers, Cement Masons, Local 714, Local 819, 
Iron Workers, Laborers, Floorlayers, Millwrights, Sheet Metal Work- 
ers, Electricians, Asbestos Workers, Plumbers, Lathers, Roofers, 
Marble Setters, Elevator Constructors, Plasterers, |Painters, Glaziers, 
and Teamsters are labor organizations within the meaning of Section 
2(5) of the Act. 
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By threatening to picket the Association, Beck, Bock, Cheek, and 
McKee, and by picketing Beck, Bock, Cheek, and McKee, with an object 
in both instances of forcing and requiring the Association, Beck, Bock, 
Cheek, and McKee to recognize and bargain with the Respondent as the 
collective-bargaining representative of their employees, at a time when 
the Respondent was not certified as such representative and the Asso- 
ciation, Beck, Bock, Cheek, and McKee had lawfully recognized the 
Bricklayers, Cement Masons, Local 714, Local 819, Iron Workers, 
Laborers, Floorlayers, Millwrights and Carpenters as the collective- 
bargaining representatives of their employees, and a question concern- 
ing representation could not be raised under Section 9(c) of the Act, 
Respondent has engaged in and is engaging in unfair labor practices 
within the meaning of Section 8(b)(7)(A) of the Act. 

5. The aforesaid unfair labor practices affect commerce with- 
in the meaning of Section 2(6) and (7) of the Act. 


The Remedy 
Having found that Respondent has engaged in certain unfair labor 


practices, we shall order it to cease and desist therefrom and take cer- 
tain affirmative action that we find necessary to effectuate the policies 
of the Act. 

ORDER 

Pursuant to Section 10(c) of the National Labor Relations Act, 
as amended, the National Labor Relations Board hereby orders that 
the Respondent, Dallas Building and Construction Trades Council, its 
officers, agents, and representatives, shall: 

1. Cease and desist from: 

Picketing or causing to be picketed or threatening to picket Dallas 
County Construction Employers' Association, Inc., Henry C. Beck Com- 
pany, George Bock and Abe Bock d/b/a George Bock Construction Co., 
Hyatt Cheek, Builders-Engineers, or Robert E. McKee General Con- 
tractors, Inc., where an object thereof is forcing or requiring such 
employers, or any of them, to recognize or bargain with Respondent 


as the collective-bargaining representative of their employees, at a 
time when the Respondent is not certified as such representative and 
the employees of such employers are represented |by lawfully recog- 
nized labor organizations, and when no question concerning represen- 
tation of the employees of such employers may be raised under Sec- 
tion 9(c) of the Act. 
2. Take the following affirmative action which is necessary 
to effectuate the policies of the Act: 
(a) Post in conspicuous places at its business offices and all 
places where notices to its member labor organizations are customar- 
ily posted, copies of the attached notice marked "' ppendix."29/ Copies 
of said notice, to be furnished by the Regional Director for Region 16, 
shall, after being signed by a duly authorized representative of the Re- 
spondent, be posted by the Respondent immediately upon receipt there- 
of, and be maintained by it for 60 consecutive days thereafter, in such 
conspicuous places. Reasonable steps shall be taken by Respondent to 


insure that the said notices are not altered, defaced, or covered by any 
| 


other material. | 

(b) Forthwith mail to the Regional Director tor Region 16 signed 
copies of said notices for posting by Dallas County |Construction Em- 
ployers' Association, Inc., Henry C. Beck Company, George Bock and 
Abe Bock d/b/a George Bock Construction Co., Hyatt Cheek, Builders- 
Engineers, and Robert E. McKee General Contractors, Inc., if they, or 
any of them, so choose, in places where notices to their employees 


are customarily posted. 


15/ In the event that this Order is enforced by a decree of a United 


States Court of Appeals, there shall be substituted for the words "a 
Decision and Order" the words "a Decree of the United States Court 
of Appeals, Enforcing an Order." 
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(c) Notify the Regional Director for Region 16, in writing, within 
10 days from the date of this Order, what steps have been taken to com- 
ply herewith. 

Dated, Washington, D. C., May 24, 1967. 


/s/ 
Frank W. McCulloch, Chairman 


/s/ 


Gerald A. Brown, Member 


/s/ 
John H. Fanning, Member 


/s/ 


Howard Jenkins, Jr. Member 


/s/ 
Sam Zagoria, Member 


NATIONAL LABOR RELATIONS BOARD 
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APPENDIX 


NOTICE TO ALL OUR MEMBERS AND TO ALL EMPLOYEES 


of Dallas Building and Construction Trades Council, of Henry C. Beck 
Company, George Bock and Abe Bock d/b/a George Bock Construction 
Co., Hyatt Cheek, Builders-Engineers, Robert E. McKee General Con- 
tractors, Inc., and Dallas County Construction Employers' Association, 
Inc. 


PURSUANT TO 
A DECISION AND ORDER 


of the National Labor Relations Board, and in order to effectuate the policies of 
the National Labor Relations Act, as amended, we hereby notify you that: 


WE WILL NOT picket or cause to be picketed or threaten to picket 
Dallas County Construction Employers’ Association, Inc}, Henry C. 
Beck Company, George Bock and Abe Bock d/b/a George Bock Con- 
struction Co., Hyatt Cheek, Builders-Engineers, or Robert E. Mc- 
Kee General Contractors, Inc., where an object thereof is forcing 
or requiring such employers, or any of them, to recognize or bar- 
gain with us as the collective-bargaining representative of their 
employees, at a time when we are not certified as such represen- 
tative and the employees of such employers are represehted by 
lawfully recognized labor organizations, and when no question con- 
cerning representation of the employees of such employers may 

be raised under Section 9(c) of the Act. 


DALLAS BUILDING AND CONSTRUCTION TRADES COUNCIL 
Labor Organization 


By | 
(Representative) (Title) 


This Notice must remain posted for 60 consecutive days from the date of post- 
ing, and must not be altered, defaced, or covered by any other material. 

If members have any question concerning this Notice or ompliance with its 
provisions, they may communicate directly with the Board's Regional Office, 6th 
Floor, Meacham Building, 110 West Fifth St., Fort Worth, Texas 76102 (Tel. No. 
ED 5-4211, Ext. 2131). 
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STATEMENT OF QUESTION PRESENTED 


The question is whether a Building Trades Coun- 
‘ceil violated the ban on organization and recogni- 
‘tion picketing contained in Section 8(b) (7) of the 


i Act by picketing to obtain an agreement which had 
‘as its only effect limiting construction site sub- 
contracting to unionized contractors, as permitted 
by the proviso to Section 8(e). 
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In the 


United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,057 


DALLAS BUILDING AND CONSTRUCTION 
TRADES COUNCIL, 
Petitioner, 
v. 
NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


On Petition To Review and Set Aside and 
Cross-Petition for Enforcement of an Order 
of the National Labor Relations Board 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


The petitioner is a Building Trades Council com- 
posed of affiliated building trades locals in the 
Dallas, Texas area. It was the respondent before 
the National Labor Relations Board and seeks re- 
view of the Board decision finding a violation of 
Section 8(b) (7) (A) of the National Labor Rela- 
tions Act. The Council is an aggrieved party under 
Section 10(f) of the National Labor Relations Act, 
29 U.S.C., Section 160(f). 


The General Counsel of the National Labor Re- 
lations Board has cross-petitioned for enforcement 
of the order against the Dallas Council and this 
Court has jurisdiction under Sections 10(e) and 


10(f) of the National Labor Relations Act, 29 
U.S.C., Sections 160(e),(f). 


STATEMENT OF THE CASE 


This case presents another variant on the recur- 
ring problem in the building construction industry 
arising from the general contractor-subcontractor 
relationship and the conflicts resulting from the 
employment of union and non-union employees on 
the same construction site. More specifically we 
are concerned with whether the Dallas Building 
and Construction Trades Council was in violation 
of Section 8(b) (7) (A) of the Act in picketing to 
obtain an agreement which had as its sole object 
the restriction of subcontracting to employers who 
had collective bargaining agreements with affiliates 
of the Dallas Council. 


Nature of the Industry 


Building construction in the Dallas area is typical 
of the industry. General contractors subcontract 
from 80% to 30% of the work on any given project 
(J. A. 17), and uniformly subcontract certain work, 
such as electrical, plumbing, mechanical, elevator 
installation, lathing, plastering, painting, and sheet 
metal work. (J.A. 16, 17). Employment is sporadic 
as the general contractors employ “on a full-time 
basis a nucleus of key construction personnel,” 
with a majority of his employees hired or trans- 
ferred to jobs as needed. (J.A. 15). 


The Nature of the Dallas Council 


The respondent, Dallas Building and Construc- 
tion Trades Council, is typical of such councils 
throughout the country. It is composed of various 
affiliated building trades locals, and is conceded to 
be a labor organization in the construction industry 
within the meaning of Section 8(e) of the National 
Labor Relations Act. (J.A. 6). Of the twenty local 
unions affiliated with the Dallas Council, seven 
crafts bargain directly with the general contractors 
through the Dallas County Construction Employ- 
ers’ Association (DCCEA). These crafts are Brick- 
layers, Cement Masons, Operating Engineers, Iron 
Workers, Laborers, Floor Layers and Millwrights.’ 


Eleven of the affiliated locals bargain not with 
general contractors, but with subcontractor associ- 
ations for the agreements establishing their wages 
and conditions. These are the Sheet Metal Workers, 
Electricians, Asbestos Workers, Plumbers, Lathers, 
Roofers, Marble Setters, Elevator Constructors, 
Plasterers, Painters and Glaziers. (J.A. 9, 10). 


The various locals affiliated with the Council 
have, for a number of years, conducted their collec- 
tive bargaining independent of one another, execut- 
ing collective bargaining agreements with their 
respective contractor associations which estab- 
lish the wages, hours, and other conditions of 
work of their members. At the time the present 


1In addition, the Carpenters Local Union bargains directly with the general 
contractors, but is not an affiliate of the Council. 


dispute arose, all of the local unions had existing 
collective bargaining contracts with their respec- 
tive employer associations. (See J.A. 8, 9.) 


The Picketing of the Council 


In June 1966 the Dallas Council voiced to the 
area contractors a concern about the prevalence 
of non-union working conditions. (J.A. 65). 


Following informal discussions between Council 
representatives and various general contractors 
concerning the possibility of a subcontractor agree- 
ment, the Council made a formal demand for a sub- 
contracting agreement upon the four general con- 
tractors involved in the instant case.? (See Ex. 36, 
J.A. 71-73). Receiving no response to its August 
10th letter, the Council began picketing the four 
contractors on August 15th. The picketing was 
“solely in furtherance of, and for the purposes de- 
scribed in the Council’s letter of August 10th .. .” 
(J. A. 14). 


The letter of August 10th, directed to the four 
general contractors, provided in pertinent portion 
(set out in full in Appendix, p. IA): 


“Ag the enclosed contract makes explicit we 
do not seek to be recognized as collective bar- 
gaining representative of your employees or 
the employees of any other employer. 


2In addition to the four contractors involved in this proceeding, 2 similar 
demand had been made upon another construction firm not a member of the 
Dallas County Construction Employers’ Association. (J.A. 13). 


“We do not seek to affect in any fashion the 
wages, or hours, or other terms or conditions 
under which your employees work. The en- 
closed contract is designed to leave completely 
unfettered the decisions as to the terms and 
conditions under which your employees work. 
You will note further that the enclosed con- 
tract in no way affects your right to determine 
whether or not to subcontract any given work. 
..- Our purpose in writing, and our purpose in 
any ... picketing, will be limited to those pur- 
poses made lawful by Congress in the enact- 
ment of Section 8(e) of the Labor Manage- 
ment Relations Act.” (Emphasis added). 


The subcontracting limitation which the Council 
proposed to the four general contractors provided 
in pertinent portion (set out in full in Appendix, 


p. 4A): 


“Whereas, it is understood that by this agree- 
ment the contractor does not grant, nor does 
the Council seek, recognition as the collective 
bargaining representative of any employees of 
the signatory contractors or of any other em- 
ployer... 


* *x ® ® 


“ARTICLE IT 


It is agreed and understood that this contract 
shall in no way interfere with or supersede any 
present or future collective bargaining agree- 
ments to which the contractor may be a party. 
In the interpretation of this contract it is 
agreed and understood that in the event there 
is a conflict between the terms of this contract 
and any collective bargaining agreement to 
which the contractor is a party, that this con- 


tract shall be interpreted in a manner harmoni- 
ous with said collective bargaining agreement 
and in a manner not to interfere with the law- 
ful application and implementation of said col- 
lective bargaining agreement. . 


“ARTICLE III 


It is agreed and understood that the terms and 
provisions of this contract do not apply in any 
contractor in the determination of the wages, 
tractor. This contract shall not be interpreted 
to apply any limitation or restriction upon the 
contractor in the determination of the wages, 
hours and other working conditions of its own 
employees. ...” (Emphasis added). 


The only picketing by the Council was “pursuant 


to the Council’s action of August 12th, 1966 . . - 
(J.A. 14), wherein the Council resolved that the 


“purpose of the projected picketing was simply 
to obtain a subcontractor agreement and that 
Council was not in any fashion seeking to be- 
come the collective bargaining representative 
of any employees of the affected contractors 
and that the proposed contract in no way 
affected the terms of employment of the gen- 
eral contractors’ own employees.” (Ex. 38, 
J.A. 78). 


The picketing was limited to the four contractors 
in question and there is no evidence that the picket- 
ing had a purpose any different from that described 
in the Council’s letters of August 10th. 


One of the picketed contractors, in addition to his 


agreement through the DCCEA with Iron Workers 
Local 481, was a party to an agreement with the 
International Association of Bridge, Structural and 
Ornamental Iron Workers, AFL-CIO, whereby he 
had agreed 


“not to sublet any work under the jurisdiction 
of the Association or its local unions—to any 
person, firm or corporation not in contractual 
relationship with this Association or its affili- 
ated Local Unions.” (J.A. 88). 


Hyatt Cheek had not been a member of the Dallas 
County Construction Employers’ Association at 
the time the DCCEA negotiated its various con- 


tracts with the building crafts with which it deals. 
Cheek joined the Association in July of 1966, a 
month before the Council’s demand. (J.A. 11). 
At the time the Council made its demand upon 
Cheek it was not aware that he had become a 
member of the Association. 


The Proceeding Before the Board 


The parties before the Board stipulated the 
record and waived hearing before a Trial Examiner, 

This recitation is based upon the parties’ stipula- 
tion and there should be no dispute as to the facts. 
The Board issued its decision on May 24th, 1967, 
concluding that the Council by picketing in support 
-of its subcontractor proposal sought to compel 


the four general contractors “to recognize and bar- 
gain with the Respondent as the collective bargain- 
ing representative of their employees” in violation 
of Section 8(b) (7) (A) of the Act. 


STATUTES INVOLVED 


The statutory provisions involved are Sections 
8(b) (7), 8(e) and (f), and 9(a) of the Act. Ap- 
pendix A, infra, pp. 8A-12A. 


STATEMENT OF POINTS 


1. 


The Board erred in holding that Council’s 
picketing had as an object “forcing or requir- 


ing” the general contractors “to recognize or 
bargain with” the Council “as the representa- 
tive of [their] employees” in violation of Sec- 
tion 8(b) (7). 


2. 


The Board erred in holding that a question 
concerning representation could not have been 
appropriately raised with respect to the em- 
ployees of the picketed general contractors. 


SUMMARY OF ARGUMENT 
1. 


Inasmuch as the Board’s Order seeks to restrain 
peaceful picketing, the Board must show that the 
picketing was used as 2 means to achieve “specific 


ends,” which Congress deemed undesirable in the 
enactment of Section 8(b) (7). Cf. NLRB v. Fruit 
and Vegetable Packers, 377 U.S. 58, 62, 84, S. Ct. 
1063, 12 L.ed. 2d 129. 


2, 


The picketing did not have as an object recog- 
nition or bargaining in the traditional sense, but 
its sole object was to obtain a subcontractor limita- 
tion permitted by the construction proviso to Sec- 
tion 8(e) of the Act. The exclusive focus of the 
picketing thus had “secondary” rather than “pri- 
mary” objects and was not intended to, nor would 
it, restrict employees in their free selection of col- 
lective bargaining representatives. The mere fact 
that such subcontracting agreements are bargain- 
able subjects does not compel the conclusion that 
the Council’s picketing was for recognition and 
bargaining within the meaning of 8(b)(7), for 
such a proposal is bargainable only because of the 
proviso to 8(e). Unlike the Board’s decision in 
Centralia Building and Construction Trades Coun- 
cil, 155 NLRB 803, enforced App. D. C. 

, 863 F.2d 699, the execution of the proposed 
subcontractor agreement would not have estab- 
lished the Council as the “negotiator of wage rates 
and benefits paid to [the general contractors’] em- 
ployees.” The Council was not an “outsider” as 
suggested by the Board, but rather had a legiti- 
mate interest in the agreement which it sought, an 
interest recognized by both the Board and Congress. 
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3. 


In adopting the construction industry proviso to 
Section 8(e), Congress sought to preserve the 
status quo in the industry. Historically the role of 
the building trades council has included the execu- 
tion of such “umbrella” agreements as proposed by 
the Dallas Council. Congress also sought to con- 
tinue the existing law with respect to the “legality” 
of picketing to obtain such subcontractor agree- 
ments. The existing law in 1959 would have per- 
mitted picketing such as engaged in by the Dallas 
Council. Congress would not have prohibited in 
8(b) (7) conduct it intended to permit under 8(e). 


4. 


The Board decision distorts the contractual pat- 
terns of the construction industry and threatens 
the historical role of the building trades council as 
a stabilizing influence. 


5. 


The General Counsel failed to establish that a 
question concerning representation could not have 
been raised with respect to the affected bargain- 
ing units. 

ARGUMENT 

Inasmuch as the Board Order limits peaceful 

picketing, Section 13 of the Act 


“declares a rule of construction which cautions 


il 


against an expansive reading . . . unless the 
congressional purpose to give it that meaning 
persuasively appears either from the structure 
or history of the statute. Therefore, §13 is a 
command of Congress to the courts to resolve 
doubts and ambiguities in favor of an inter- 
pretation . . . which safeguards the right to 
strike...” NLRB v. Drivers Local Union, 362 
US. 274, 282, 80 S.Ct. 706, 4 L.ed 2d 710 (1960). 


“Congress has consistently refused to prohibit 
peaceful picketing except where it is used as a 
means to achieve specific ends which experience has 
Shown are undesirable.” NLRB v. Fruit & Veg- 
etable Packers, 377 U.S. 58, 62, 84 S.Ct. 1063, 12 
L.ed 2d 129 (1964). As a matter of construction 
courts have not “ascribed to Congress a purpose to 


outlaw peaceful picketing unless ‘there is the clear- 
est indication in the legislative history’ . . . that 
Congress intended to do so as regards the partic- 
ular ends of the picketing under review.” 377 US. 
at 63. (Emphasis added). 


The Council's picketing offends neither 
the letter nor the spirit of §8(b)(7). 


In reviewing decisions of the National Labor 
Relations Board the courts of review must “insure 
that the Board acts rationally without violating 
ascertainable legislative intent .. .” Grain EHle- 
wvator. Local 418 v. NLRB. ...... App. D.C........376 F.2d 
774. at 781 (1967). The history of §8(b) (7) of the 
Act demonstrates a clear Congressional purpose. 
Congress wished to insure “employees a free choice 
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in the selection or rejection of a bargaining repre- 
sentative.”? 


In the House, Congressman Griffin, a joint spon- 
sor of the substitute bill incorporating §8(b) (7), 
described its purpose: 


“The basic purpose of this provision is to im- 
plement and guarantee the fundamental prin- 
ciple that employees shall be free in the right 
to select, or not to select, the bargaining agent 
of their choice.” Cong. Rec. House, Aug. 11, 
1959 at 14194, II 1959 Leg. Hist. 1567.5 (Re- 
marks of Cong. Griffin). 


The sponsors saw the “evil” of “blackmail organ- 
izational picketing” “in its interference with the 


employees’ freedom of choice in selecting a bargain- 
ing agent.” H. Rep. No. 741, 86th Cong., 1st Sess., 
at 98, I 1959 Leg. Hist. 856. For “A blackmail or- 
ganizational picket line is one wherein a union 
places a picket or pickets ... to force the employees 
of the establishment to join the union.” Cong. Rec. 


3Brief of the General Counsel of the National Labor Relations Board in 
Centralia Building and Construction Trades Council v. NLRB, before the United 
States Court of Appeals or the District of Columbia Circuit, No. 19,807, p. 4. 


4To determine the intent of Congress in any legislation one must look to its 
sponsors, National Woodwork Mfrs. v. NLRB, 386 U.S. 612, 87 S.Ct. 1250, 18 
Led 2d 357 (1967). 


Similar statements of intent may be found in the statement of Secretary of 
Labor, James Mitchell, before the Senate Committee on Labor, as inserted by 
Senator Dirksen in the Congressional Record, Cong. Rec. Senate, Feb. 4, 1959, 
at 1565, Il 1959 Leg. Hist. 991. See also Cong. Rec. Senate, April 24, 1959, at 
5952, II 1959 Leg. Hist. 1175 (Remarks of Senator McClellan). 1959 Leg. Hist. 
refers to the two volume “Legislative History of the Labor-Management Re- 
porting and Disclosure Act of 1959” published by the National Labor Relations 
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House July 27, 1959 at 13087, II 1959 Leg. His. 1518. 
(Remarks of Cong. Landrum). 


Congress intended to prohibit picketing ““Wheth- 
er it is called organizational or recogni- 
tion[al] to force workers into membership in, or 
representation by, unions which they reject.” Cong. 
Rec. Senate Jan. 28, 1959, at 1152, IT 1959 Leg. Hist 
976. (Remarks of Sen. Goldwater). As a result 
Section 8(b) (7) “seeks to protect the employees’ 
decision concerning union representation ...”” Cox, 
Law and the National Labor Policy Institute of 
Industrial Relations, Univ. of Calif. 1960 at 27. See 
Affeldt, “Group Sanctions and Sections 8(b) (7) 
and 8(b) (4): An Integrated Approach to Labor 
Law,” 54 Geo. L. J. 55, 122 (1965). 


Consistent with its conception of the evil, Con- 
gress proscribed picketing which had as its object 
“forcing or requiring an employer to recognize or 
bargain with a labor organization as the representa- 
tive of his employees . . .” Thus, Section 8(b) (7) 
“prescribes limitations only on picketing for an 
object of ‘recognition’ or ‘bargaining’ . . . or for an 
object of organization. Picketing for other objects 
is not proscribed by this section.” Int’l Hod Car- 
riers, 135 NLRB 1153, 1156. 


On its face the agreement sought by the Council* 
is unrelated to representation of the employees of 
the picketed contractors. The clause has secondary 
objectives as it seeks to affect only the relations 


*See Appendix, p. 4A. 
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between employers, rather than the relations be- 
tween primary employer and his own employees. 
Just as in the relationship between §8(b) (4) and 
§8(e), “the touchstone is whether the agreement 
or its maintenance is addressed to the labor rela- 
tions of the contracting employer vis-a-vis his own 
employees,” or is it “calculated to satisfy union 
objectives elsewhere?” National Woodwork Manu- 
facturers Association v. NLRB, 386 U.S. 612, 87 
S.Ct. 1250, 18 L.ed 2d 357, 378, Orange Belt District 
Council of Painters vs. NLRB, 117, App. D. C. 233, 
328 F.2d 534; Essex County Carpenters v. NLEB, 
332 F.2d 636 (3rd Cir. 1964). 


The Building Trades Council has simply sought 
an agreement which has, as we detail elsewhere, 
commonly been executed at the Building Trades 
Council level independently of local union agree- 
ments establishing wages and working conditions 
of their members. There is nothing inconsistent in 
the Council’s disclaimer of an object of recognition 
as bargaining representative. Those matters which 
relate to the “economic integrity” of the employees 
of the primary employer are unrelated to the ob- 
jects of the subcontractor proposal. Orange Belt 
District Council of Carpenters, v. NLRB, supra. 


The Council proposal is “secondary,” affecting 
only the relations between employers. It was “cal- 
culated to satisfy union objectives” with respect 
to employers other than the “primary” contractors 
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under picket. Thus its execution would not thwart 
the purpose of §8(b) (7). 


The Board in other decisions has recognized this 
very distinction. In IBEW, Local 903, 154 NLRB 
169, the Board absolved a building trades coun- 
cil of 8(b) (7) charges, noting that the “whole 
tone” of the Council’s demands showed it to be 
“subcontractor oriented,” and thus picketing which 
had as its “overriding objective” to persuade the 
general contractor to use union subcontractors did 
not offend 8(b) (7) “because the provisions of the 
statute mean conventional bargaining and recog- 
nition.” 154 NLRB at 176. Similarly, in a recent 
case the Board concluded that a Council similar to 
the Dallas Council was really only a “coordinating 


body” and not even entitled to act “in the status 
of a bargaining representative within the meaning 
of Section 9”, see Sucrest Corporation, 165 NLRB 
No. 72.°* 


The Board decision implies that because the 
Council proposal might constitute a mandatory 
subject of bargaining, the picketing was neces- 
sarily in violation of 8(b) (7). (J.A. 98). Such rea- 
soning begs the question. The proposal would not 
have been a lawful subject of bargaining, but for 
the enactment of the construction industry proviso 
to §8(e), see NLRB v. Muskegon Bricklayers, 

378 F2nd 839 (6 Cir. 1967). 


©See also Local $42, Operating Engineers, 142 NLRB 1132; Building and 
Construction Trades Council, (Winwake), 141 NLRB 38. 
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To determine the legality of the Council’s action 
requires a reconciliation of the 8(e) proviso and 
8(b) (7), for otherwise Congressional intent may 
be completely frustrated.” 


In any event the Board itself has uniformly re- 
jected a rigid application of 8(b) (7) which would 
find a violation whenever picketing supported a 
demand which “could be made through the process 
of collective bargaining.” See Blinne Construction, 
135 NLRB 1153 at 1168; compare Local 259, UAW 
(Fanelli Ford Sales), 133 NLRB 1468; National 
Packing Company, Inc., 158 NLRB No. 142, en- 
forcement denied, National Packing Co. v. NLRB, 
377 F.2d 800 (10th Cir. 1967). 


The mere fact that the Dallas Council seeks to 
“deal with” contractors concerning a subcontract- 
ing limitation does not mean that it seeks “bargain- 
ing” within the meaning of Section 8(b) (7). For 
“bargaining” is a “limited term” and clearly, one 
may “deal” with an employer concerning labor 
disputes, including those touching upon employee 
working conditions, without bargaining within the 
meaning of Section 8(b) (7). See NLRB v. Cabot 
Carbon Company, 360 U.S. 203 at 211-213, 79 S.Ct. 
1015, 3 L.ed 2d 1175. For “the provisions of the 
statute [8(b) (7)] mean conventional bargaining 
and recognition.” IBEW, Local 908, 154 NLRB 
169, 176, concerning “rates of pay, wages, hours of 


7 For discussion of the Congressional intent in 8(e), see infra, Pp. 23-26. 


employment or other conditions of employment.” 
29 U.S.C.A. §159(a). The Council’s demand, al- 
though it may touch upon a matter that concerns 
employees in bargaining units covered by existing 
contracts, does not seek the conventional bargain- 
ing and recognition contemplated by §8(b) (7). 


Although the Board placed principal reliance 
upon this Court’s decision in Centralia Building & 
Construction Trades Council v. NLRB, App. 
DC. , 363 F.2d 699. In our view the Centralia 
opinion argues for exculpation of the Council. In 
Centralia, the Building Trades Council picketed for 
a contract that “would have bound [the contractor] 
to raise or lower its payment in wages and benefits 
whenever wage rates were to be raised or lowered 
under union agreements.” 363 F.2d at 701. The Gen- 
eral Counsel argued that such an agreement offend- 
ed §8 (b) (7) because it “would .. . establish the 
Union as the sole negotiator of [the contractor’s] 
employees’ wage rates ...” (Brief of the General 
Counsel, p. 7). 


The Court was persuaded that the “net effect of 
Pacific’s entering upon the proposed agreement 
would have been to establish the [Council] as the 
negotiator of wage rates and benefits paid to 
Pacifie’s employees,” 363 F.2d at 701. The Centralia 
agreement materially restricted. the right of em- 
ployees to select a bargaining representative and 
through that bargaining representative determine 
the wages and conditions under which they work. 


18 


It thereby spawned the very evil which Congress 
sought to eliminate in 8(b) (7), the. instrusion of 
the unwanted bargaining representative." The con- 
tract proposed by the Dallas Council was specifi- 
cally subordinated to any “present or future col- 
lective bargaining agreements to which the con- 
tractor may be a party,” and was explicit that it 
should “not be interpreted to apply any limitation 
or restriction on a contractor in the determination 
of wages, hours, and other working conditions of 
its own employees.” (J.A. 74). A fair reading of 
the Council proposal makes it evident, both legally 
and factually, that its impact was not upon the 
wages and conditions of the employees of the gen- 
eral contractors, but rather was directed solely at 
relations between the general contractors and other 
employers. Thus, the General Counsel’s concern in 
Centralia about the “practical impact of such an 
agreement” upon the general contractor’s employ- 
ees [Brief, p. 13] is of no moment. Not only does 
the agreement proposed by the Dallas Council have 
no practical impact upon the wages and conditions 
of employees of the picketed general contractors, 
it creates no legal barriers to their free selection 
of a bargaining representative, and leaves unfet- 
tered the determination of the wages and condi- 
tions under which they shall work. 


The “practical impact” of the Dallas proposal is 
upon trades which rarely, if ever, work for general 


& See pages 12-13, supra. 
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contractors. The existence of such an agreement 
will have real meaning for unions whose members 
work exclusively for subcontractors, such as the 
sheet metal workers, the electricians, the plumbers, 
asbestos workers, marble setters, elevator con- 
structors, plasterers, lathers, and painters. (See 
J.A. 16). The Board decision asserts that the “sub- 
contracting proposal would significantly affect em- 
ployees of the picketed general contractors to the 
extent that it regulated subcontracting of such 
work.” (J.A. 101). This finding ignores the real- 
ities of the industry. As Congress recognized in 
adopting the building and construction trades 
provisos in 1959: 


“The occasional nature of the employment re- 
lationship makes this industry markedly dif- 
ferent from manufacturing and other types of 
enterprise. An individual employee typically 
works for many employers and for none of 
them continuously. Jobs are frequently of 
short duration, depending upon various stages 
of construction.” H.R. No. 741, 86th Cong. ist 
Sess. 19, I 1959 Leg. Hist. 777. 


Employment in the construction industry in 
Dallas is typical (J.A. 15). The Board ignores 
these realities in finding that “without such an 
agreement, the general contractors might choose 
to employ fewer laborers and millwrights, . . . 
Thus a subcontracting agreement limited to such 
council affiliates may mean the difference between 
working in a project or losing the jobs for members 
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of unions reeognized by the Association who work 
for the general contractors.” (J.A. 101, 102). In- 
deed, the laborer, the millwright, the iron worker, 
and the other crafts employed by both subcon- 
tractors and general contractors care not whether 
they are employed by a general or subcontractor. 
In either case, they are governed for the duration 
of their employment by the wages and conditions 
established by the collective bargaining contracts 
negotiated by their respective unions.” 


At most, the impact of such a subcontracting 
agreement upon the employees of the general con- 
tractor is incidental. The mere fact that the execu- 
tion of the agreement sought by the Trades Coun- 
cil might have an incidental effect on the employees 
of the primary contractor does not destroy its 
essential “secondary” character and render it vul- 
nerable to the 8(b)(7) prohibition. In the brief 
to the Supreme Court in the National Woodwork” 
case, the General Counsel of the Board and the 
Solicitor General argued: 


“While an incidental effect of an agreement 
which seeks to preserve work for the employees 
in the bargaining unit covered by the contract, 
e.g., a clause barring the contracting employer 
from subcontracting unit work, may be to cur- 
tail business relations between two employers, 
such an agreement is significantly different 


rs even ¢m- 


9 In the instant case, for example, none of the general contracto: 
ployed millwrights. See Ex. Nos. 39, 40, 41, 42 and 43. (J-A. 79-87). 

ee National Woodwork Mfrs. v. NLRB, 386 U.S. 612, 87 S.Ct. 1250, 18 Led 
2d. 357. 
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from:a ‘hot cargo’ agreement. A ‘hot cargo’ 
agreement is a means of GRE a eee 
boycott.” (Brief for the NLRB 


x’ tw 2 ff ' 

By the same token, even though the subcon- 
tractor limitations sought by the Dallas Council 
might occasionally reduce the general contractors’ 
incentive to subcontract, such an agreement is 
materially different from the traditional collective 
bargaining contract. The possibility of such “in- 
cidental effect” upon the employees of the general 
contractors does not alter the essential secondary 
focus of the Dallas agreement. It remains out- 
side the ambit of the traditional collective bargain- 
ing relationship which Congress sought in 8(b) (7) 
to insulate from “rival union” activity. See NLRB 
». Local 3, IBEW, 362 F.2d 232, 234 (2d. Cir. 1966). 


The Court of Appeals for the Fifth Circuit has 
recently rejected a corollary argument to that 
made by the General Counsel. In El Paso Building 
& Construction Trades Council v. El Paso General 
Contractors, 376 F.2d 797 (5th Cir., 1967), the 
contractors argued to the Court that a subcon- 
tractor agreement violated Section 8(a)(1) be- 
cause it permitted the El Paso Building Trades 
Council “to fix and determine the wages and other 
working conditions of employees of subcontractors, 
who are not employees of the general contractors 
and who are not represented by the unions com- 
posing the trades council .. .” (Brief of Appellee, 
p. 5). But for the existence of the construction 
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industry’ proviso to §8(e), this argument might 
have had some vitality.” 


The Court rejected the contractors’ contention 
because of the building trades proviso to §8(e). 376 
F.2d at 801. The construction industry proviso to 
8(e) disposes of the General Counsel’s contentions 
in the instant case also. 


The Board attempts to support its decision by 
asserting that the Dallas Council is an “outsider,” 
and thus it is immaterial that unions which bargain 
with the general contractors would not consider 
the proposed agreement an intrusion upon their 
status as collective bargaining representatives. 
(J.A. 102). Again, the Board begs the question by 
its assumption that the Council is an “outsider.” 
This is to be determined by an analysis of the con- 
struction industry proviso to §8(e). Under. that 
proviso, the Dallas Council is a “labor organization 

. . in the construction industry” (J.A. 6) and is 
assuredly not “an outsider.” In suggesting that 
the Council is alien to the relations between the 
general contractors and the various local trade 
unions with which they bargain, the Board ignores 
both its own decisions and the traditional role of 
such councils. In Houston Bldg. & Const. Trades;* 
it found that the Houston Council had a legitimate 
interest in picketing a contractor to protest that 
his wage rates were lower than those for members 


11C£. Northern California Chapter, AGC, 119 NLRB 1026 (1957). 
12 136 NLRB 321. 


23 


of local unions which were affiliates of the Council. 
The Dallas Council’s interests are equally legiti- 
mate. ; 


The Board decision implies that Congress sought 
in 8(b) (7) to protect employer interests unrelated 
to the interests of his employees." Sections 8(b) 
(7) (A) and 8 (b) (7) (C) must be interpreted co- 
herently. Whether the picketed contractor is a 
party to a collective bargaining contract matters 
not in the ultimate determination of whether the 
picketing had as its object “forcing or requiring” 
the contractor “to recognize or bargain with a 
labor organization as the representative of his em- 
ployees.” This question is consistently avoided in 
the Board decision. 


The construction industry proviso to 8(e) 
was intended to immunize the picketing from 
the prohibitions of Section 8(b) (7). 


Congress, in adopting the construction industry 
proviso to §8(e), sought to “preserve the status 
quo in the construct-on industry.” National Wood- 
work Manufacturers v. NLRB, 386 U.S. 612, 87 S.Ct. 
1250, 1265, 18 L.ed 2d 357, 374. In both the House 
and the Senate, the sponsors were explicit. The 
legislation was “not intended to change the law 
with respect to the judicial enforcement of these 
contracts, or with respect to the legality of a strike 
to obtain such a contract.” See Cong. Rec. Senate, 


13 The clear focus of 8(b)(7) is the protection of employers Section 7 rights. 
See discussion, pp. 12-13, supra. 
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Sept. 3, 1959, 16415, I 1959 Leg. His. 1433 (Re- 
marks of Sen. Kennedy); see H-R. No. 1147, 86th 
Cong., 1st Sess., 41, I 1959 Leg. His. at 944. 


In 1959 the “status quo” with respect to bargain- 
ing in the construction industry had been relatively 
stable for some years. “Umbrella” agreements such 
as sought by the Dallas Council, were commonplace 
in the industry, for collective bargaining had tra- 
ditionally been conducted at three levels. 


“Qn an industry-wide level, the building and 
construction trades departments of the AFL, 
representing all 19 building unions, negotiates 
with national employer associations and the 
federal government .. . In a craftwide level 
the individual unions, in conjunction with 
groups of contractors and large national con- 
tracting firms, negotiate craft working rules. 
Finally, the building trades councils and local 
unions bargain with contractors and sub- 
contractors on wages, hours, and working con- 
ditions.” “The Impact of the Taft-Hartley Act 
on the Building and Construction Industry,” 
60 Yale L.J. 672 (1951).* (Emphasis added). 


The proposal of the Dallas Council is consistent 


14 “At the local level, the multicraft organization has been a major problem 
locals for purposes of 
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with the traditional role of such coordinating 
bodies. Indeed, many of the cases involving the 
construction industry proviso to §8(e) involve a 
similar pattern of a Council agreement erected over 
local craft union contracts.* 


It was a recognition of this historical pattern of 
subcontractor agreements that prompted Congress 
to adopt the construction industry proviso to 


§8(e)." 


At the time Congress was considering the amend- 
ments to the existing labor statute, the law did 
not prohibit primary picketing which had as an 
object recognition or bargaining. The Board had 


attempted to expand the interpretation of §8(b) 
(1) (A) to prohibit picketing which had a “purpose 
of foisting an unwanted union upon the employees.” 
Drivers, Chauffeurs & Helpers, Local 689, 119 
NLRB 232, 238 (1957). This Court had, however, 
rejected such interpretation concluding that §8(b) 
(1)(A) was inapplicable to peaceful picketing, 
whether “organizational or recognitional in na- 
ture...” Drivers, Chauffeurs & Helpers v. NLRB, 


18 See, for example. Suburban Tile Center v. Rockford Bldg. Trades, 354 
F2d. I, (7th Cir. 1965); Los Angeles Bldg. & Const. = Council, 151 
NLRB 770 aes Bldg. & Const. Trades Council of San Bernardino, 139 
NLRB 236 (1962). 


16 “The first proviso under new §8(e) of the National Labor Relations Act 
is intended to preserve the present state of the law with respect to picketing at 
the site of a construction project and with respect to the validity of agree- 
ments relating to the contracting of work to be done at the site of a construc- 
tion project.” Cong. Rec. Senate, Sept. 3, 1959, 16415, II 1959 Leg. Hist. 1433 
(Remarks of tor Kennedy explaining the Conference Committee Report to 
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107 App. D. C. 42, 274 F.2d 551, (1958)” The 
sponsors of the 1959 amendments regarding recog- 
nitional picketing were well aware of the Board’s 
failure to achieve acceptance of the so-called Curtis 
doctrine. For, Senators Goldwater and Dirksen in 
their minority report to Senate Bill 1555 com- 
mented: 


“The present situation then is that the only 
court which has spoken on the subject, has held 
it not to be an unfair labor practice to picket 
for recognition even after the union has lost 
an election.” S. Rep. No. 187, 86th Cong., 1st 
Sess., 76, I 1959 Leg. Hist. 472. 


Senator Kennedy described the 8(e) proviso as 
“mtended to preserve the present state of the law 
with respect to picketing at the site of a construc- 
tion project” and to leave unchanged the law “with 
respect to the legality of a strike to obtain such a 
contract.” Cong. Rec. Senate, Sept. 3, 1959, 16415, 
II 1959 Leg. Hist. 1433. The Board decision distorts 
“ascertainable legislative intent.”" For it seems 
nonsense to say, as the Board must, that Congress 
intended to outlaw in 8(b)(7) what it intended 
to permit in 8(e). 


The language of the construction ‘proviso to 


1" Grain Elevators Local 418 v. NLRB, 376 F.2d 774, 781 (D.C. Cir. 1967)- 
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§8(e) reflects that Congress assumed that* such 
subcontractor agreements would be sought by labor 
organizations, such as trades councils, that do not 
claim to act as conventional bargaining representa- 
tives. Compare, for example, the language of the 
proviso to 8(e) with Section 8(f£). The construc- 
tion proviso to 8(e) permits agreements between 
“a labor organization and an employer in the con- 
struction industry . . .” Whereas Section 8(f) 
limits its impact to agreements between “an em- 
ployer engaged primarily in the building and con- 
struction industry . . . with a labor organization of 
which building and construction employees are 
members ...”” Congress apparently contemplated 
in 8(e) that such agreements would be executed 
by trades councils or other intermediate bodies. 


The necessary implication of the Board decision 
is, of course, that only unions which are entitled to 
recognition as exclusive bargaining representatives 
may picket for the subcontractor agreement per- 
mitted by the construction industry proviso to 
8(e). Although the Dallas Council is authorized 
to enter such a contract it is denied traditional 
economic weapons to obtain the agreement from 
reluctant contractors. If Congress had intended to 
limit the execution of subcontractor agreements in 
the construction industry to exclusive bargaining 
representatives, it would have so indicated. Retail 
Clerks v. Lions Dry Goods, 369 U.S. 17 (1962), 


19 This was an intentional choice of eee by Congress. See H.R. 741, 
86th Cong. Ist. Sess. 20, I 1959 Leg. Hist. 778. 
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considered whether Congress had intended to limit 
Section 301 of the Act to suits on traditional col- 
lective bargaining agreements entered into by un- 
ions which were entitled to recognition as exclu- 
sive bargaining representatives. The court con- 
cluded that Congress had intended no such limita- 
tion, holding that Congress “knew well the phrase 
‘collective bargaining contracts’” and had it in- 
tended to limit 301(a) to collective bargaining con- 
tracts, Congress would have so stated. (369 U.S. 
at 25). Similarly, if Congress had intended to re- 
strict Section 8(e) to permit construction industry 
subcontractor agreements only between contractors 
and unions entitled to recognition as exclusive bar- 
gaining representatives, Congress would have so 
stated. Congress contemplated that such subcon- 
tracting agreements would be included in contracts 
that were not typical collective bargaining con- 
tracts. This Congressional intent militates against 
the Boards conclusion that the agreement sought by 
the Dallas Council necessarily implies recognition 
as bargaining representative. In authorizing such 
agreements and in authorizing picketing to obtain 
them, 7° Congress gave its approval to the very con- 
duct here found unlawful by the Board. It would 
be too much of an anomaly to hold that union con- 
duct which is lawful under §8(b) (4) (A) because 
for an object protected by the §8(e) proviso, none- 


20 Orange Belt District Council of Painters v. NLRB, 117 App. D.C. 233, 
328 F.2d 534 (1964); Bldg. & Cons. Trades Council v. NLRB, 117 App. D.C. 
239, 328 F.2d 540 (1964); Const. Laborers Local 383 v. NLRB, 323 F.2d 422 
Hae 5 Northeastern Indiana Bldg. Trades v. NLRB, 122 App. D.C. 220, 352 
F.2d 696. 
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theless constitutes a violation of §8(b) (7) (A). Cf. 
Southern California District Council of Hod Car- 
riers, 158 NLRB No. 28 (1966). 


The Board Decision threatens the traditional 
patterns of the construction industry. 


The anomalies arising from the Board’s decision 
demonstrate its error. We must assume that Con- 
gress in adopting 8(e) intended “to allow agree- 
ments pertaining to certain secondary activities 
on a construction site because of the close com- 
munity of interest there ...” National Woodwork 
Manufacturers v. NURB, 386 U.S. 612, 87 S.Ct. 1250, 
18 L.ed 2d 357, 375. It is unlikely that Congress, 
while recognizing such agreements to be a desirable 
goal of trade unions in the construction industry, 
would have cut off the most logical avenue to 
obtain them. Building trades councils arose for 
the very purpose we have here before us, i.e. “co- 
ordinating the individual locals” for matters of 
common concern." 


The alternative to permitting Councils to seek 
an agreement is to require it to be done by the local 
unions on an individual basis. The various crafts 
which bargain directly with the general contractors 
could picket for agreements which restrict sub- 
contracting of their own trade as well as subcon- 
tracting of work which they themselves never per- 


ee 
21See Haber & Levinson, Labor Relations and Productivity in the Building 
Trades, 33, University of Michigan, Bureau of Industrial Relations, 1956. . 
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‘form. However it is inconsistent with the industry 
pattern for an iron workers local to picket a general 
contractor for an agreement compelling him to 
subcontract electrical or plumbing work only to 
union contractors. Nor does it appear rational, 
to say to an electrical local with no bargaining 
relations with general contractors, that it may, 
picket a general contractor for an agreement limit- 
ing subcontracting of electrical work. Presumably, 
under the present Board decision both of these 
avenues of approach are available, but both ap- 
proaches defy the existing bargaining structures 
in the industry.” 


Under existing Board decisions a trades council 
can apparently picket to compel the renewal of 
agreements such as here under consideration with- 
out offending Section 8(b) (7). See Bay County 
District Council of Carpenters, 154 NLRB 1598 
(1965). See also Building & Construction Trades 
Council of Santa Barbara, 146 NLRB 1086 (1964). 
In those parts of the country where councils were 
sufficiently strong before 1959 to establish their 
subcontractor agreements, they can at least main- 
tain them without offending 8(b) (7), even to the 
extent of picketing to compel renewal. However, 
in other areas such as Dallas, where for one reason 
or another the Councils never achieved sufficient 


a 


economic strength to gain the agreements; as a 
practical matter they are foreclosed. from estab- 
lishing the relationship. — 


Both the nature of the industry and its patterns 
of bargaining suggest that the council’s goal in 
seeking to establish the subcontractor agreement 
is entirely consistent with Congressional intent to 
preserve the “status quo” in the building and con- 
struction trades.? 


There is no showing that “a question con- 
cerning representation” might not appropri- 
ately be raised with respect to the picketed 
general. contractors. 


In order for conduct to be violative of Section 
8(b) (7) (A), “picketing by a2 union must be for 
recognition of employees who already have a law- 
fully recognized bargaining representative and a 
question concerning representation may not be 
raised under Section 9(c) of the Act.” Local 106 
United Bro. of Carpenters, 150 NLRB 1488 (1965). 


In the application of the contract bar rules, the 
Board presumably continues to follow its 1958 
decision in Appalachian Shale, 121 NLRB 1160, 
describing the requisites of a contract bar: 


“A contract for members only does not operate 
as a bar. To serve as a bar, a contract must 


23 See p. 23, supra. 
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clearly by its terms encompass the employees 
sought in the petition. Finally, the contract 
asserted as a bar must embrace an appropriate 
unit.” 121 NLRB at 1164. 


A reading of the recognition clauses of the vari- 
ous contracts with the Dallas County Construction 
Employers Association simply serves to illustrate 
the problems inherent in applying traditional Board 
concepts of recognition to the construction industry. 
(See record Ex. Nos. 3, 4, 5, 6, 8, 9, 10 and 11, at 
pp. 25, 28, 32, 39, 46, 50, 52, and 61.) 


As is common in the industry, each contract’s 
recognition clause imports not only a national 
agreement establishing a national joint board for 
the adjustment of jurisdictional disputes to define 
the craft jurisdiction, but also imports either local 
or international constitutions and charters estab- 
lishing geographic area over which the particular 
union has jurisdiction. Simply stated, there is no 
ascertainable bargaining unit within the customary 
notions of the Board’s contract bar rules.* 


The General Counsel made no effort to establish 
that a question concerning representation could not 
be raised. From a reading of the applicable collec- 


__24One of the picketed general contractors, Robert E. McKee, bas for example, 
extended exclusive recognition to two separate union entities for the same 
employees. By his agreement (Ex. No. OE he has recognized the Iron Workers 
District Council of the State of Texas, and Local 481 as the representative of 


his employees within the trade jurisdiction of Local 481. By his agreement 
with the International Association of Bridge, a 

Workers, AFL-CIO (Ex. No. 44, J.A. 87), McKee has 

recognition to the International Union “for all employees employed on all work 
coming under the jurisdiction of the Association. 
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tive bargaining contracts, there is no showing that 
the picketing by the Council was for recognition 
in a bargaining unit with respect to which a ques- 
tion concerning representation could not be raised. 
See Local 106, United Bro. of Carpenters, 150 NLRB 
1488 (1965). 


Finally by the very nature of the industry each 
of the contracts, asserted as a bar, is a form of pre- 
hire agreement. Each was entered without a previ- 
ous determination of majority status. (J.A. 21). Al- 
though such agreements are lawful by virtue of the 
proviso to 8(f), they “shall not be a bar to a petition 
filed pursuant to Section 9(c).” 29 USCA 158(f) .* 


CONCLUSION 
Petitioner respectfully prays that the Court re- 
mand this matter to the Board with instructions 
that the complaint be dismissed in its entirety. 


Respectfully submitted, 


Davp R. RICHARDS 
1601 National Bankers Life Bldg. 
Dallas, Texas 75201 

Attorney for Petitioner 


Of Counsel: 
MULLINAX, WELLS, Mauzy, LEvy & RICHARDS 
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** Record, Exhibit No. 36 
DALLAS BUILDING AND CONSTRUCTION 


1727 Young Street 
Dallas, Texas 75201 
August 10, 1966 


Hyatt Cheek Builders Engineers 
4421 Greenville Avenue 
Dallas, Texas 


Dear Sir: 


Enclosed is a contract to which we seek your 
agreement. This contract was drafted to conform 
to the provisions of Section 8(e) of the Labor- 
Management Relations Act. We are advised by 
our attorneys that it is entirely lawful; should 
you have any doubt as to its legality, please advise 
us promptly. 


In seeking the enclosed contract we are acting 
independently of all other labor organizations and 
do not make this request as the agent or repre- 
sentative of any other labor organization. Nor 
are we acting or seeking to act as the collective 
bargaining representative of your employees. As 
the enclosed contract makes explicit we do not 
seek to be recognized as collective bargaining rep- 
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resentative of your employees or the employees of 
any other employer. 


We do not seek to affect in any fashion the 
wages, or hours, or any other terms or conditions 
under which your employees work. The enclosed 
contract is designed to leave completely unfettered 
the decisions as to the terms and conditions under 
which your employees work. You will note further 
that the enclosed contract in no way affects your 
right to determine whether or not to subcontract 
any given work. The contract applies only to those 
situations in which your firm contracts or subcon- 
tracts work within the coverage of the contract, 
and thus applies only to construction site work 
that falls within the normal trade and territorial 


jurisdiction of locals affiliated with this Council. 


We hope that you will see fit to execute the en- 
closed contract. In the event you decide not to 
become a party to the contract, we would appreci- 
ate your early advice. Should we not have heard 
from you by August 15, 1966, we will interpret 
your silence as a rejection. 


In the event you should refuse to sign the en- 
closed contract, it is our intention to employ the 
lawful means available to us to protest this refusal. 
To this end we may engage in peaceful primary 
picketing directed at your firm. In the event we 
should engage in such picketing it will be directed 
solely at your firm, and it will be conducted in strict 
conformance with applicable federal and state laws. 
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By this proposed contract we do not seek for you 
to terminate any existing contractual or business 
relationship. Nor do we seek to force or require 
your firm to recognize or bargain with this organ- 
ization. We do not seek to organize your employees 
and we hope you will so advise them. We do not 
seek to restrict your firm in the selection of repre- 
sentatives for the purposes of collective bargaining 
or the adjustment of grievances. 


Our purpose in writing, and our purpose in any 
further picketing, will be limited to those purposes 
made lawful by Congress in the enactment of Sec- 
tion 8(e) of the Labor Management Relations Act. 


We appreciate your consideration of this pro- 


posal. 
Sincerely, 


DALLAS BUILDING AND CONTRUCTION 
TRADES COUNCIL 


By /s/ David Keeler 


DK/mt 
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AGREEMENT 


This Agreement entered into this day 
0) , 1966, by and between the signatory 
contractor, hereinafter referred to as the “Con- 
tractor” and the Dallas Building and Construction 
Trades Council, hereinafter referred to as 
“Council”; 


WITNESSETH 

Whereas, the Contractor and the Council are . 

engaged in the construction industry in Dallas 
County and the surrounding area, and 


Whereas, Section 8(e) of the Labor-Management 
Relations Act of 1947, as amended, provides with 
respect to the unfair labor practices defined there- 
in, “That nothing in this subsection (e) shall apply 
to an agreement between @ labor organization and 
an employer in the construction industry relating 
to the contracting or subcontracting of work to 
be done at the site of the construction, alteration, 
painting or repair of a pbuilding, structure or other 
work,” and 


Whereas, the Contractor and the Council desire 
to make an agreement applying only in the event 
of subcontracting of such work in accordance with 
the aforesaid Section 8(e) of the Labor-Manage- 
ment Relations Act, 1947, amended, and 


Whereas, it is understood that by this agreement 
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the Contractor does not grant, nor does the Council 
seek recognition as.the collective bargaining rep- 
resentative of any employees of the signatory con- 
tractor or of any other employer, it being specifical- 
ly understood that the Council is not the collective 
bargaining representative of the Contractor’s em- 
ployees, and neither claims nor seeks to be such 
representative. 


Article T 


The Contractor and the Council mutually agree 
with respect to work to be done at the site of 
construction, alteration, painting or repair of any 
buildings, structures or other works within Dallas 
and the surrounding area; that, if the Contractor 
should contract or subcontract any of the aforesaid 
work falling within the trade jurisdiction of local 
unions affiliated with the Council, said Contractor 
shall contract or subcontract such work only to 
persons, firms, partnerships, and corporations that 
are parties to an executed, current agreement with 
the appropriate union having the trade and terri- 
torial jurisdiction. 


Article I 


It is agreed and understood that this contract 
shall in no way interfere with or supersede any 
present or future collective bargaining agreements. 
to which the Contractor may be a party. In the 
interpretation of this contract it is agreed and ~ 
understood that in the event there is a conflict be- 
tween the terms of this contract and any collective 
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bargaining agreement to which the Contractor is 
a party, that this contract shall be interpreted in 
@ manner harmonious with said collective bargain- 
ing agreement and in a manner not to interfere 
with the lawful application and implementation of 
said collective bargaining agreement. It is further 
agreed and understood that this contract shall not 
be interpreted in any fashion to interfere with the 
Contractor’s selection of a representative for the 


purposes of collective bargaining or the adjustment 
of grievances. 


Article III 


It is agreed and understood that the terms and 
provisions of this contract do not apply in any 


manner to employees of the signatory contractor. 
This contract shall not be interpreted to apply any 
limitation or restriction upon the Contractor in the 
deternifnation of the wages, hours and other work- 
ing conditions of its own employees. Nor shall this 
agreement be interpreted to restrict the Contractor 
in the exercise of its business judgment as to 
whether or not to subcontract any particular work. 


Article IV 


Any portion of this agreement found to be in 
violation of existing federal or state laws shall 
become inoperative, and the balance of the agree- 
ment as such shall continue in full force and effect 
until the date of expiration. In the event of such 
a finding this agreement may be immediately re- 


TA 


' opened for the negotiation of amendments to the 
effected portion. 


Article V 
This agreement shall remain in full force and 
, 196... and shall continue 
in full force and effect from year to year thereafter 
unless written notice is served by either party at 
' least sixty (60) days prior to the anniversary date 
of the agreement. 


CONTRACTOR DALLAS BUILDING AND CONSTRUCTION 
TRADES COUNCIL 
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STATUTES INVOLVED: 


“Sec. 8(b) It shall be an unfair labor practice 
for a labor organization or its agents— 


* * * * 


(7) to picket or cause to be picketed, or threaten 
to picket or cause to be picketed, any employer 
where an object thereof is forcing or requiring an 
employer to recognize or bargain with a labor or- 
ganization as the representative of his employees, 
or forcing or requiring the employees of an em- 
ployer to accept or select such labor organization 
as their collective bargaining representative, unless 
such labor organization is currently certified as 
the representative of such employees: 


-(A) where the employer has lawfully recog- 
nized in accordance with this Act any other 
labor organization and a question concerning 
representation may not appropriately be raised 
under section 9(c) of this Act, 


(B) where within the preceding twelve months 
a valid election under section 9(c) of this Act 
has been conducted, or 


(C) where such picketing has been conducted 
without a petition under section 9(c) being 
filed within a reasonable period of time not to 
exceed thirty days from the commencement of 
such picketing: Provided, That when such a 
petition has been filed the Board shall forth- 
with, without regard to the provisions of sec- 
tion 9(c) (1) or the absence of a showing of 
a substantial interest on the part of the labor 
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organization, direct an election in. such unit 
as the Board finds to be appropriate and shall 
certify the results thereof: Provided further, 
That nothing in this subparagraph (C) shall 
be construed to prohibit any picketing or other 
publicity for the purpose of truthfully advising 
the public (including consumers) that an em- 
ployer does not employ members of, or have 
a contract with, a labor organization, unless 
an effect of such picketing is to induce any 
individual employed by any other person in the 
course of his employment, not to pick up, de- 
liver or transport any goods or not to perform 
any services. 


Nothing in this paragraph (7) shall be construed 
to permit any act which would otherwise be an 
unfair labor practice under this section 8(b).” 


“Sec. 8(e) It shall be an unfair labor practice 
for any labor organization and any employer to 
enter into any contract or agreement, express or 
implied, whereby such employer ceases or refrains 
or agrees to cease or refrain from handling, using, 
selling, transporting or otherwise dealing in any of 
the products of any other employer, or to cease 
doing business with any other person, and any con- 
tract or agreement entered into heretofore or here- 
after containing such an agreement shall be to 
such extent unenforceable and void: Provided, 
That nothing in this subsection (e) shall apply to 
an agreement between a labor organization and an 
employer in the construction industry relating to 
the contracting or subcontracting of work to be 
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done at the site of the construction, alteration, 
painting, or repair of a building, structure, or other 
work: Provided further, That for the purposes of 
this subsection (e) and section 8(b) (4)(B) the 
terms ‘any employer’, ‘any person engaged in com- 
merce or in industry affecting commerce’, and ‘any 
person’ when used in relation to the terms ‘any 
other producer, processor, or manufacturer’, ‘any 
other employer’, or ‘any other person’ shall not in- 
clude persons in the relation of a jobber, manu- 
facturer, contractor, or subcontractor working on 
the goods or premises of the jobber or manufacturer 
or performing parts of an integrated process of 
production in the apparel and clothing industry: 
Provided further, That nothing in this Act shall 
prohibit the enforcement of any agreement which 


is within the foregoing exception. 


(f) It shall not be an unfair labor practice 
under subsections (a) and (b) of this section for 
an employer engaged primarily in the building and 
construction industry to make an agreement cov- 
ering employees engaged (or who, upon their em- 
ployment, will be engaged) in the building and 
construction industry with a labor organization of 
which building and construction employees are 
members (not established, maintained, or assisted 
by any action defined in section 8(a) of this Act 
as an unfair labor practice) because (1) the ma- 
jority status of such labor organization has not 
been established under the provisions of section 9 
of this Act prior to the making of such agreement, 
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or (2) such agreement requires as a condition of 
employment, membership in such labor organiza- 
' tion after the seventh day following the beginning 
' of such employment or the effective date of the 
agreement, whichever is later, or (3) such agree- 
ment requires the employer to notify such labor 
organization of opportunities for employment with 
such employer, or gives such labor organization an 
opportunity to refer qualified applicants for such 
employment, or (4) such agreement specifies mini- 
mum training or experience qualifications for em- 
ployment or provides for priority in opportunities 
for employment based upon length of service with 
such employer, in the industry or in the particular 
geographical area: Provided, That nothing in this 
subsection shall set aside the final proviso to section 


8(a) (3) of this Act: Provided further, That any 
agreement which would be invalid, but for clause 
(1) of this subsection, shall not be a bar to a peti- 
tion filed pursuant to section 9(c) or 9(e).” 


“Sec. 9(a) Representatives designated or se- 
lected for the purposes of collective bargaining by 
the majority of the employees in a unit appropriate 
for such purposes, shall be the exclusive representa- 
tives of all the employees in such unit for the pur- 
poses of collective bargaining in respect to rates of 
pay, wages, hours of employment, or other condi- 
tions of employment: Provided, That any individual 
employee or a group of employees shall have the 
right at any time to present grievances to their 
employer and to have such grievances adjusted, 
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without the intervention of the bargaining repre- 
sentative, as long as the adjustment is not incon- 
sistent with the terms of a collective-bargaining 
contract or agreement then in effect: Provided 
further, That the bargaining representative has 
been given opportunity to be present at such ad- 
justment.” 
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STATEMENT OF QUESTIONS PRESENTED 


‘The parties have stipulated (J.A. 1) that this case pre- 
sents the following questions: 

1. Whether under the facts and circumstances of this 
case, the Board properly found that the Dallas Build- 
ing and Construction Trades Council violated Section 

8(b) (7) (A) by: (1) threatening to picket the Dallas 

County Construction Employers’ Association; (2) 

threatening to picket and picketing each of the follow- 

ing contractors—Henry C. Beck Co., George Bock Co., 

Hyatt Cheek, Builders-Engineers, and Robert E. Mc- 

Kee Contractors, Inc. 


2. Whether the Board properly found that at the 
time of the threats to picket and the picketing the 
petitioner could not appropriately raise a question con- 


cerning representation under 9(c) of the Act. 
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In the 


United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,057 


Dattas Burpinc AND CONSTRUCTION 
Trapes CoUNCIL, 
Petitioner, 
Ve 


NatronaL Lasor Retations Boarp, 
Respondent. 


' ON PETITION TO REVIEW AND SET ASIDE AND 
i CROSS-PETITION FOR ENFORCEMENT OF AN ORDER 
OF THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 
The Intervenor, Dallas County Construction Employers 
Association, Inc., adopts the counterstatement of the case 
set forth in the brief filed by the National Labor Relations 
Board, Respondent herein. The Intervenor will be hereafter 
referred to as “DCCEA”. 
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SUMMARY OF ARGUMENT 

A union which is recognized or certified to bargain with 
an employer on behalf of its employees is the exclusive 
bargaining agent of those employees. An employer is 
required by law to bargain with its employees’ rep- 
resentative about a subcontractor clause if such a clause 
should be proposed during the course of collective bargaining 
negotiations. Consequently, the threats to picket and sub- 
sequent picketing by Petitioner of certain employers who 
are parties to collective bargaining agreements to coerce the 
execution of a subcontractor clause constitute attempts to 
force these employers to engage in “double negotiations” 
concerning a mandatory subject of collective bargaining. If 
the Petitioner can demand and picket for a contract of the 
type here sought, then any union or group of unions can 
picket any employer or group of employers to coerce the 
execution of a contract relating to the contracting or sub- 
contracting of work performed at a construction site. Tf the 
picketing in this case is legal, there is nothing to prevent 
the entire Building Trades Department of the AFL-CIO 
from picketing employers or any grouping of employers 
nationwide for such a contract or other types of contracts 
relating to work to be performed at a construction. site, 
regardless of contractual agreements at the local level. 


The Petitioner is in reality attempting to force the picket- 
ed employers and their multi-employer association to recog- 
nize and bargain with it concerning a mandatory subject of 
bargaining. This Court’s decision as to whether this is an 
object of the Petitioner must be determined by its appraise- 
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ment of the facts presented by the record and not by giving 
any weight to any statements of disclaimer made by the 
Petitioner’s agents. In this case, the disclaimers of the 
Petitioner’s agents are particularly weak in view of the 
fact that some local unions which comprise the membership 
of the Petitioner had unsuccessfully sought subcontractor 
agreements in their most recent negotiations with the Inter- 
venor. And the representatives of these unions, by “changing 
hats”, sit as members of the Petitioners Executive Board and 
determine its actions. 

Many court decisions have established the principle that 
when a union seeks to bargain with an employer concerning 
a subject which is a mandatory subject of collective bargain- 
ing, the union as a matter of law is seeking recognition as 


the representative of the employer’s employees for the pur- 
pose of negotiating the contract which is the subject of the 
demand. This is the intent and effect of the Petitioner’s 
action here and its threats to picket and picketing are con- 
sequently for an organizational or recognitional purpose and 
are therefore prohibited by Section 8(b) (7) (A) of the Act. 


The Petitioner’s brief cities many cases, none of which 
are persuasive or particularly relevant to the issue to be 
decided by this Court. Furthermore, the legislative history 
cited and referred to by the Petitioner supports the view 
that the construction industry proviso to Section 8(e) was 
intended only to permit contractual “hot cargo” clauses in 
construction collective bargaining contracts while outlawing 
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“hot cargo” clauses in collective bargaining contacts entered 
into between employers and unions in other industries. 


Neither is the argument of the Petitioner that Section 
8(e) contemplates “multi-level” agreements supported by 
the facts in the record before the Court. There is no con- 
flict between Section 8(b) (7) (A) of the Act and Section 
8(e) as the Petitioner states, since those two sections deal 
with different matters. The conduct of the Petitioner here 
is clearly in violation of the prohibitions set forth in Section 
8(b) (7) (A). 

It is clear that an appropriate question concerning rep- 
resentation could not have been raised with respect to the 


employees of the picketed employers or other members of 
DCCEA in the instant proceeding. In this regard, the Inter- 


venor adopts the argument and authorities previously sub- 
mitted in the brief of the National Labor Relations Board, 
Respondent. 


ARGUMENT 


The Court in analyzing and evaluating the rights claimed 
by the Petitioner must recognize that: 


(1) A union which has been recognized or certified 
to bargain with an employer’s employees is, under Sec- 
tion 9(a) of the Act, the exclusive bargaining agent of 
those employees. 


(2) An employer is statutorily required to bargain 
as to the inclusion of a subcontractor clause in a col- 
lective bargaining contract if such clause is proposed by 
its employees’ exclusive bargaining agent. In this case, 
it is stipulated that several craft unions, members of 
the Petitioner, proposed during negotiations a subcon- 
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p- 10, par. 24) 

Hence, we are at once faced with the fact that the Peti- 
tioner is attempting to force certain contractors into “double 
negotiations” over a subcontractor clause since some of the 
unions with which DCCEA negotiates had unsuccessfully 
demanded some type of subcontractor agreement prior to 
or about the time the Petitioner made its initial demand. 
The facts further establish that the officers and business 
agents of the unions with which DCCEA negotiates con- 
stitute a large part of the membership of the Petitioner’s 
Executive Board, which is the group that determines the 
actions to be undertaken by the Petitioner, and, further, 
that the same officers and business agents participated in 
the decision to picket the contractor members of DCCEA to 
compel the individual execution of a subcontractor agree- 
ment (J.A. p. 6, par. 18). Thus, it is obvious that if the 
picketing herein is declared to be permissible, the repre- 
sentatives of these and other unions could make demands 
for a subcontractor agreement or other types of agreements 
concerning work to be performed at the construction site 
during the course of negotiations, exact a substantial price 
for the concession of dropping such a demand or demands, 
and then later “change hats” and as members of Petition- 
er’s Executive Board, demand a subcontractor agreement, 
and upon being rejected, vote to strike to force execution 
of such an agreement or agreements. 
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Here, with the decision to seek a subcontractor agree- 
ment having been made, the Petitioner sought to enforce 
its demands by engaging in “whipsaw picketing” designed 
to compel the execution of separate subcontractor agree- 
ments by individual contractors, thus avoiding a head-on 
clash with DCCEA, the contractors’ bargaining association 
which had previously resisted union demands. The “whip- 
saw” picketing tactic, long utilized in multi-employer as- 
sociation situations, was obviously designed and employed 
to “divide and conquer” the contractors by picking them 
off a few at a time. Surely, in such a case as this the em- 
ployers would have the right to take defensive action to protect 
the solidarity of their bargaining association and their respec- 
tive businesses. If the employers and their bargaining agent, 
DCCEA, cannot get protection and relief from the Board and 
the courts, then they must resort to the “self help” of a lock- 
out for there would be no other protective course of defensive 
action. The Supreme Court in American Shipbuilding Com- 
pany v. N.L.R.B. 380 U.S. 300 (1965) and N.L.R.B. v. Brown, 
380 U.S. 278 (1965), recognized this right in instances where 
the employer or employer association is dealing with the 
union that represents the employees involved. If the DCCEA 
and its members can legally engage in a defensive lockout, 
then the employees locked out must suffer the resultant loss 
of earnings and other employment benefits because of the 
action of the “outsider” union which has no status. They 
suffer the result even though they are not parties to any 
labor dispute, have no control over its settlement and might 
not want the type of contractual agreement the “outsider” 
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union is seeking to impose. And it is readily apparent that 
an area-wide lockout would affect scores of business con- 
cerns, thousands of employees, and adversely affect the 
public interest. In any event, in the collective bargaining 
sense, utter chaos could easily be the result. 

The Petitioner’s demand and picketing represents a novel 
approach to the negotiation of labor contracts, for national 
labor policy requires employers to negotiate with a union 
which represents and is the exclusive bargaining representa- 
tive of its employees. If the Petitioner in this instance can 
demand and picket to obtain an agreement of the type here 
sought, then there appears to be nothing to prevent any 
union, or group of unions, any trades council or group of 
trades councils, from picketing for any period of time, on any 
geographic basis—whether it be local, regional, statewide 
or nationwide—to compel the execution of this form of 
agreement or some other type of agreement dealing in some 
way with the contracting or subcontracting of work to be 
performed at a construction site. Indeed, if the picketing 
herein is found to be legal, then it would appear that the 
entire Building Trades Department of the AFL-CIO—a 
group of approximately twenty international unions—would 
be free to picket employers and groups of employers on a 
national basis to force the execution of this type of agree- 
ment and other agreements relating to the performance of 
work at construction sites. This it could do regardless of 
what individual employers and employer associations, un- 
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affiliated and affiliated local unions, and the employees di- 
rectly involved might have historically bargained about and 
agreed upon. 


The Petitioner asserts that its picketing activity does not 
violate Section 8(b) (7) (A) of the Act because it is not 
really attempting to gain recognition from the employers 
picketed or their bargaining agent, DCCEA, or to organize 
the employees of the picketed employers. It further asserts 
that its disclaimer of any intent to seek recognition from 
Beck, Bock, Cheek and McKee as the bargaining agent of 
their employees, and its further disclaimer of any intent 
to organize those employees, renders its threats to picket 
and picketing immune from a finding of a statutory viola- 
tion. The question is, therefore, presented as to what effect, 
if any, should be given to this disclaimer by Petitioner. The 
Stipulation (J-A. p. 18, par. 30) states that Petitioner’s 
motives in picketing certain contractors are set forth in 
Exhibit 36 (J.-A. p. 71) ina letter from David Keeler, 
Secretary of the Union, dated August 10, 1966. The Stipula- 
tion (J-A. p. 10, par. 24) also states that the officers of the 
Floorlayers, Iron Workers, Local 819 and 714 (Hoisting 
Engineers), Bricklayers, Millwrights and Carpenters, if 
called to testify, would state that they did not consider 
the execution of the agreement proposed by the Petitioner 
to constitute an intrusion upon their status as the exclusive 
bargaining representatives of Beck, Bock, Cheek and Mc- 
Kee. The merit of this claim should be carefully scrutinized 


in light of the fact that some of these same union represen- 
tatives sought unsuccessfully to secure a subcontracting 
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clause in their agreements with the Intervenor at the time 
of their last negotiations with it. (J.A. p. 10, par. 24). In fact, 
it could be reasoned that those unions “bargained and sold” 
their demands for a subcontractor agreement at the bargain- 
ing table in consideration for a new collective bargaining 
agreement which provided substantial increases in wages 
and improvements in working conditions. The Petitioner’s 
disclaimer is of no consequence in view of the entire agree- 
ment demanded of DCCEA and its members at the time 
of their last negotiations with various local unions. 


Labor unions have traditionally considered subcontracting 
agreements of various kinds to have a substantial effect, 
either directly or indirectly, upon the terms and conditions 
of employment of their members. Indeed, unions have 
historically demanded, and continue to demand, that sub- 
contracting provisions be written into their collective 
bargaining agreements. In many instances, this is one of 
the subjects of principal concern to a union when it sits 
down at the bargaining table, as was the case here with 
several of the unions affiliated with Petitioner. Demands for 
such contractual provisions have resulted in many costly 
strikes and much litigation. It is simply not realistic to say 
that when a union demands a subcontracting agreement of 
the type involved here that it is not actually bargaining 
for a contract that involves the interests of the employees 
of the employer of whom the demand is made. 
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Subcontractor agreements can be written in a number of 
ways, and it is quite conceivable that local unions would 
prefer to bargain for a subcontractor agreement of their 
choice, rather than be forced to accept the type of clause 
that Petitioner or others would bargain about—or perhaps 
they would rather be free to be able to continue to make 
demands at the bargaining table for such an agreement 
and use such demand as a vehicle for bargaining for 
improved wages and working conditions. Only the members 
of the local union can proclaim whether they would rather 
have the bargaining value of the demand or the subcon- 
tractor agreement. Surely, the employees ought to have the 
right to say whether they would “swap” a subcontractor 
clause for increased welfare benefits for their families. Re- 
gardless of what Petitioner might argue, the right to bargain 
about a subcontractor agreement has substantial bargain- 
ing value at the table. To permit an “outsider” to take 
this feature of collective bargaining away would be to “rob” 
employees of a very valuable right. 


Petitioner’s brief, at page 5, supports the argument that 
various local unions could have different ideas and plans 
about the negotiation of subcontracting agreements. Peti- 
tioner’s brief makes this point quite clear when it states: 

“Of the locals that had discussed subcontracting in 
prior negotiations, none have proposed a union sig- 
natory clause of the type and breadth sought by the 
Council.” 
Thus, from Petitioner’s own description, it is indisputably 
clear that the subcontracting agreement sought here was 
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of a different type and was, in fact, broader than any type 
of subcontracting agreement sought by the local unions. 


Is it to be assumed that since subcontracting is a man- 
datory subject of bargaining, every local union would still 
be free to continue to demand a clause of its choice at the 
table regardless of what type of agreement any “outsider” 
might have negotiated, and that the employers would still 
be required to bargain about it? Insight into the problem 
is sharpened when one considers that, under the statutory 
language of Section 8(e) relating to the contracting of work 
to be done at the construction site, the demands that could 
be made by outside unions would not be limited to a sub- 
contracting agreement of the type involved here. In fact, it 
is impossible to enumerate the many different types of de- 
mands that could be made. 


National labor policy recognizes the importance of sub- 
contracting agreements by requiring employers to bargain 
concerning their inclusion in collective bargaining contracts. 
Local 24, Etc. v. Oliver, 358 U.S. 283 (1959); Fibreboard 
Paper Products Corporation, 379 U.S. 203 (1964). Further- 
more, Section 8(e) specifically provides for subcontracting 
agreements in the construction industry and thereby makes 
subcontracting agreements of the type demanded here a 
mandatory subject of collective bargaining. 


In Oliver, supra, the Supreme Court was called upon to 
determine the validity of a clause in a collective bargaining 
contract which prescribed certain terms and conditions of 
leases entered into between common carriers who were 
parties to the collective bargaining agreement and owners 
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of leased vehicles who drove their own vehicles in the service 
of those carriers. At issue particularly was the validity of 
a stipulation that a certain minimum rental was required 
to be paid by the carriers. It was contended that the 
paragraph of the collective bargaining contract which dic- 
tated the conditions of the lease agreements violated Ohio 
antitrust law. The Supreme Court rejected this contention 
and held that the questioned paragraph was a proper and 
mandatory subject of collective bargaining. In its decision, 
the Supreme Court was careful to point out that the terms 
of a lease agreement between the carrier and a lessor-driver 
of a vehicle are closely related to the terms and working 
conditions of drivers of the carriers who were parties to 
the collective bargaining agreement. After reviewing the 
collective bargaining contract and the twenty-year history 
of negotiations concerning the paragraph, the Court held 
that the paragraph questioned did not embody a remote 
and indirect approach to the subject of wages “« * * but 
a direct frontal attack upon a problem thought to threaten 
the maintenance of the basic wage structure established by 
the collective bargaining contract. The inadequacy of a 
rental which means that the owner makes up his excess 
costs from his driver’s wages not only clearly bears a close 
relation to labor’s efforts to improve working conditions but 
is, in fact, of vital concern to the carriers’ employed drivers; 
and inadequate rental might mean the progressive curtail- 
ment of jobs through withdrawal of more and more carrier- 
owned vehicles from service.” Id at 358 U.S. 294. In a like 
manner, the subcontractor agreement now demanded by 
Petitioner has as an objective the maintenance of union 
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standards by requiring the contracting or assigning of work 
only to subcontractors or suppliers whose employees are 
covered by union contracts negotiated with members of the 
Petitioner. However, it seems apparent that another ob- 
ject and effect would be to force the unionization of em- 
ployers who do business with DCCEA members. 


The argument of Petitioner that it does not seek to or- 
ganize, represent or bargain for the employees of DCCEA 
members is thus wholly fanciful. It has been held by the 
Board and the courts that Section 8(b) (7) of the Act 
prohibits picketing for recognitional purposes even if a union 
disclaims any intent to be recognized by the employer or 
any desire to represent the employees of the employer 
picketed. As stated by the Board in Centralia Building and 
Construction Trades Council, 155 N.L.R.B. No. 80 (1965); 
aff'd, Centralia Bldg. & Constr. Trades Council v. N.L.R.B., 


App. D.C. ooeeccsccenn , 363 F. 2d 699 (1966): 


“Nor can the disclaimers in the letter accompanying 
the proposed agreement prevail against the intent and 
effect of the agreement itself. The label on a bottle and 
its contents are not always congruous: Poison in a 
bottle is not rendered harmless merely because the label 
declares it harmless.” 

In Centralia, the union picketed an employer who refused 
to execute a “settlement agreement” relating to the wages 
paid to the employer’s employees. Despite its demands that 
such an agreement be executed, the union disclaimed any 
intention to be recognized by the employer or any desire 
to organize its employees. As the statement quoted above 
suggests, the Board simply ignored the disclaimers of the 
union and relied instead on its appraisal of the facts pre- 
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sented to it for review. Board and court decisions 
have fashioned the principle that whenever a union seeks to 
bargain with an employer concerning any subject which is a 
mandatory subject of collective bargaining, the union, as a 
matter of law, is seeking recognition as the representative 
of that employer’s employees regardless of any disclaimers 
made by it. This is particularly applicable here where the 
contractors being picketed are members of a multi-employer 
bargaining group which had negotiated with members of 
the Petitioner with respect to the inclusion of the same type 
of agreement, which is a mandatory subject of collective 
bargaining, in existing agreements with the multi-employer 
group. 

In Local 542, International Union of Operating Engineers, 
142 NLRB. 1132 (1963), for example, the Board held that 


picketing for a contract with an employer who did not at 
the time of the picketing have any employees who could be 
represented by the union was also forbidden by Section 
8(b)) (7) of the Act. In so holding, the Board stated: 


“The primary purpose of Section 8(b) (7) is to limit 
the impact of recognitional or organizational picketing 
upon an employer or his employees, so that questions 
of representation may be settled by orderly processes 
and in accord with the free choice of employees. In our 
view, a holding here that a union can picket indefinitely 
to force an employer to sign a pre-hire contract would 
run contrary to the purposes of the Section.” 


This case was affirmed in N.L.R.B. v. Local 542, Etc., 331 
F. 2d 99 (C.A. 3, 1964), in which the court stated that to 
limit the phrase “his employees” to current employees only 
would in that instance (as well as here) permit a union to 
«* * * nicket, presumably, ad infinitum. Such a construc- 
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; tion would be an unreasonable interpretation of the Act.” 
331 F. 2d at 107. 


Again, in Hoisting & Portable Engineers Local Union 101, 
Etc., 140 N.L.R.B. 1175 (1963), a union which was not 
certified as the representative of any of an employer’s em- 
| ployees and which had not filed a petition for certification 
' under Section 9(c) of the Act wrote the employer with- 
drawing former requests and demands made on it and 
stated that it was requesting only a contract covering the 
' terms and conditions of employment of its (the union’s) 
members now or thereafter employed by the company. The 
' employer did not reply to this demand, whereupon the union 
| picketed two of its jobs with signs stating, in substance, 
that the employer was refusing to meet with the union to 
: discuss a contract covering only its members. The Board 


| held that this picketing activity violated Section 8(b) (7), 
assuming, as the union contended, that its only purpose in 
picketing was to cause the employer to enter into a con- 
' tract on behalf of its members now or thereafter employed 
| by the employer. The Board reasoned thusly: 


“Even if we were to assume that this was respondent’s 
sole object, we nevertheless hold that forcing or requir- 
ing an employer to recognize and bargain with a labor 
organization as the representative of his employees is 
an object within the scope of Section 8(b) (7), even 
though exclusive recognition for all employees in an 
appropriate unit is not also being sought.” (Emphasis 
added) 


The Petitioner, on pages 14 and 15 of its brief, urges that 
its picketing is not prohibited by Section 8(b) (7) (A) be- 


,\ cause it seeks to affect relations between employers and 
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not relations between an employer and his employees. This 
is not a proper test for determining the legality of picket- 
ing under Section 8(b) (7) (A). That section condemns 
picketing if “an object” is recognition or organization. That 
“an object” of the picketing is recognition of the Petitioner 
by the employers picketed is beyond question, for the 
Petitioner demanded the execution of a contract which will 
require a continuing relationship between the Petitioner 
and the contractors executing the agreement. Execution of 
the contract by the contractors is certainly “recognition” 
of the right of the Petitioner to bargain with them concern- 
ing a mandatory subject of collective bargaining. 


The Petitioner, on page 15 of its brief, cities IBEW, Local 
903 (Pass Construction Company), 154 NLRB 169, as rec- 
ognizing this distinction between picketing having a primary 


effect on the relationship of one employer to another as dis- 
tinguished from a primary relationship between an employ- 
er and his employees. However, that case is not in point 
insofar as the issues in this suit are concerned. 


Pass Construction involved common situs picketing by a 
building and trades council for the purpose of allegedly 
advertising that a subcontractor was working his employees 
under substandard conditions. There, under the peculiar 
facts of that case, the Board concluded that the trades 
council’s activities had the prohibited object of attempting 
to force the employer to cease doing business with a non- 
union subcontractor. In addition to charging that the trades 
council’s conduct in Pass Construction was in violation of 
Section 8(b) (4) of the Act, the general counsel had also 
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charged that the trades council’s conduct was in violation 
: of Section 8(b) (7). On this point, the trial examiner simply 
found that the evidence failed to support the conclusion 
that the picketing by the trades council was for an object of 
recognition or bargaining. Thus, all the trial examiner found 
was that the preponderance of the evidence did not support 
a finding that the trades council was seeking recognition 
from the picketed employer. Significantly, the picket signs 
used in Pass Construction did not suggest that the trades 
council was demanding that the employer execute any type 
of agreement. Here, the Petitioner is demanding a subcon- 
tractor agreement and its picket sign so advertised that fact. 


The Petitioner argues that the reasoning of this Court 
in NLRB v. Centralia Bldg. Trades, 363 F. 2d 699 (1966), 
requires that it be exonerated of the charges of illegal 
picketing. It is submitted that there is nothing in the 
Centralia decision which supports such an argument. The 
agreement sought by the trades council in Centralia was 
different from the agreement sought by Petitioner herein; 
however, this Court in its Centralia opinion did not limit 
its decision to the peculiar facts of that case. We read 
Centralia as holding that the conduct of the union there 
was prohibited by Section 8(b) (7) because the union 
sought to establish itself as the sole negotiator of a subject 
which is a mandatory subject of collective bargaining. This 
is precisely the situation here because a subcontractor 
agreement is as much a mandatory subject of collective 
bargaining as is bargaining over wages, which was the sub- 
ject in Centralia. 
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But, regardless of the scope of the Centralia decision, one 
thing is quite clear: it is a non sequitur to argue, as the Pe- 
titioner does, that Centralia exonerates the conduct here 
complained of because the facts of that case are different 
from the facts of the instant controversy. 


The most fallacious argument advanced by the Petitioner 
in its brief is found at page 23, and following, in which Pe- 
titioner contends that “the construction industry proviso 
to Section 8(e) was intended to immunize the picketing 
from the prohibitions of Section 8(b) (7).” In support of 
its position, the Petitioner quotes Senator Kennedy as stat- 
ing that Section 8(e): 

«* * * was not intended to change the law with respect 
to the judicial enforcement of these contracts, or with 
respect to the legality of a strike to obtain such a con- 
tract.” (Petitioner’s Brief, p. 23) .* 

We would point out that the proviso to Section 8(e) does 
not authorize any conduct of any type. It exempts construc- 
tion industry collective bargaining contracts involving the 
contracting and subcontracting of work to be done at the 
job site from the broad prohibitions set forth in the first 
part of Section 8(e) which outlaws contractual clauses re- 
quiring an employer to cease doing business with any other 
person. In effect, Congress simply legally preserved in the 
proviso to Section 8(e) certain construction industry “hot 
cargo” clauses which Section 8(e) prohibits in industries 
other than the construction industry. These “hot cargo” 
VThe Ninth Circuit observed in Construction, Production_and 
Maintenance Laborers Union Local 383, et al v. NLRB, 323 F. 2d 


422 (1963) that “the phrase * * * is obviously vague and ambigu- 
ous.” Id at page 425. 
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clauses were commonly found in collective bargaining con- 
tracts prior to the 1959 amendments of the Act. Hence, if 
the remarks of Senator Kennedy have any meaning at all, 
they are simply a recognition that the legality of certain 
“hot cargo” clauses in the construction industry was pre- 
served in the Section 8(e) construction proviso even though 
“hot cargo” clauses were outlawed in collective bargaining 
contracts negotiated in other industries. Therefore, the Sec- 
tion 8(e) construction industry proviso merely preserved the 
right of a union to strike to secure such clause in its contract. 
This, apparently, is what Senator Kennedy meant when he 
stated that the Section 8(e) construction industry proviso 
was not intended to change the law with respect to the 
judicial enforcement of contracts or with respect to the 
legality of a strike to obtain such contract. This, however, is 
a far cry from arguing that Section 8(e) was intended to 
immunize picketing by a stranger to the collective bargaining 
process in order to coerce the execution of a subcontractor 
clause by an employer or a group of employers. Senator 
Kennedy’s remarks, in fact, merely acknowledge that be- 
cause the negotiation of a subcontractor clause is a manda- 
tory subject for bargaining, a union may strike to secure 
this type of clause in its contract, just as it may strike to 
secure literally hundreds of other concessions from the em- 
ployer. 

The Petitioner apparently attaches great significance to 
the existence of so-called “umbrella agreements” or “inter- 
national agreements” in the construction industry. How- 
ever, the fact that these types of agreements exist cannot 
be used as a pretext for arguing that an agreement of the 
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type here sought by the Petitioner may be coerced by 
picketing employers who are already parties to collective 
bargaining agreements. In fact, the Petitioner quite con- 
veniently fails to state what the Stipulation of the parties 
makes clear, namely, that these “umbrella” or “interna- 
tional” agreements are executed between contractors who 
engage in business nationally and the so-called international 
unions, so as to permit these contractors to dispense with the 
task of negotiating contracts with local unions of the interna- 
tional union whenever they are engaged to do work in an 
area where they are not parties to a local collective bargain- 
ing agreement. The effect of the agreement between a con- 
tractor and an international union is to bind the contractor 
to the terms and conditions of contracts negotiated by local 
unions whenever it performs work within that local union’s 
jurisdiction. The Court’s attention is specifically called to 


page 17, Paragraph 33, of the Joint Appendix where it is 
stipulated that Dave Keeler, the president of the Petitioner, 
if called, would testify: 


«* * * that a few major general contractors who work 
nationally execute what are known as ‘international 
agreements’ directly with international unions in the 
construction industry. These agreements typically con- 
tain provisions regulating some working conditions of 
the contractors’ employees. These agreements are com- 
monly used in situations where the general contractor 
does not have contracts on a local basis. Such agree- 
ments allow general contractors to operate under the 
same agreement as the local contractors are operating 
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without the necessity of having to negotiate individual 

agreements with the various local unions.” (Emphasis 

supplied) . 
Yet, Petitioner would use the practice of executing “um- 
brella” or “international” agreements as a basis for arguing 
that an employer should be required to submit to double or 
quite possibly multiple negotiations over a mandatory sub- 
ject of collective bargaining with more than one union. This 
is not within the historic statutory scheme of our federal 
labor policy which provides that an employer shall be re- 
‘quired to bargain only with the sole bargaining agent of 
its employees. Indeed, this is the reason for the Board’s 
issuance of “certifications.” 


The Petitioner, at page 27 of its brief, takes issue with the 


Board’s decision in this matter because its “necessary im- 
plication” is that only unions which are entitled to recog- 
nition as exclusive bargaining representatives may picket for 
' the subcontractor agreement permitted by the construction 
| Gndustry proviso to Section 8(e). It is submitted that this 
is not only the implication of the Board’s decision; this is 
the Board’s decision, and the Board is absolutely cor- 
rect in arriving at this conclusion. Retail Clerks v. Lions 
Dry Goods, 369 U.S. 17 (1962) is relied upon by Petitioner 
| as authority for the statement that “if Congress had in- 
tended to limit the execution of subcontract agreements in 
the construction industry to exclusive bargaining represen- 
tatives, it would have so indicated.” Petitioner’s brief, p. 27). 
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Congress did so state, most emphatically, that this was its 
intent in passing Section 8(b) (7) (A) which prohibits organi- 
zational and recognition picketing of an employer who was 
a party to a collective bargaining agreement. The very pur- 
pose of the prohibition set forth in Section 8(b) (7) (A) is 
to protect employers, their employees and their duly desig- 
nated bargaining representative from being harrassed by 
another labor organization which seeks bargaining rights and 
a contract covering the same subject matter which has been. 
or could have been covered in the employers’ contract with 
the union which represents its employees. Indisputably, a 
labor organization when recognized or certified becomes the 
exclusive bargaining agent for the employer’s employees un- 
der Section 9(a) of the Act. The Supreme Court has clearly 
and unequivocally held on several occasions that: 

“The National Labor Relations Act makes it the duty 
of the employer to bargain collectively with the chosen 
representative of his employees. The obligation being 
exclusive, see paragraph 9(a) of the Act, 29 U.S.C., 
Section 159(a), it exacts ‘the negative duty to treat 
with no other.” NLRB v. Jones and Laughlin Corp., 
301 U.S. 1, 44; and see Virginia Ry. Co. v. S 


ystem 
Federation, 300 U.S. 15, 548-549.” Medo Photo Cor- 
poration v. NLRB, 321 US. 678, 683. 


Finally, on page 28 of its brief, the Petitioner states that 
it would be anomalous to hold that union conduct which is 
lawful under Section 8(b) (4) (A) because it is for an object 
of obtaining a clause protected by the Section 8(e) proviso, 
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nonetheless constitutes a violation of Section 8(b) (7). Pe- 
titioner’s statement is subject to the following objections: 


(1) The claim that Section 8(b) (4) (A) Jlegalizes 
the picketing here complained is a misstatement of 
the statute. Section 8(b) (4) (A) legalizes nothing; it 
condemns. It authorizes no conduct of any type; it 
prohibits conduct of a certain type. Perhaps the Pe- 
titioner means that the conduct here complained of is 
not prohibited by Section 8(b) (4) (A). If so, this is 
quite different from its claim that Section 8(b) (4) (A) 
makes the conduct lawful. 


(2) The statement posits a conflict between Sections 
8(e) and 8(b) (7) (A) of the Act, because the Peti- 
tioner contends that Section 8(e) authorizes picketing 
by a third party to secure a contract containing a sub- 
contractor clause from an employer who is already a 
party to a collective bargaining contract, while Section 
8(b) (7) (A) withdraws that right by prohibiting picket- 
ing by a third party to obtain a subcontractor clause 
from an employer who is already a party to a collective 
bargaining contract. It is a basic canon of statutory 
construction that sections of the same statute be con- 
strued harmoniously if possible. It is submitted that 
there is no confiict between Sections 8(e) and 
8(b) (7) (A). Section 8(e) simply preserves the right 
to bargain for the inclusion of such a clause in con- 
struction collective bargaining contracts. That is all it 
does. Section 8(b) (7) (A) protects employers and their 
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employees from harrassment by unions seeking recogni- 
tion where such employers are already obliged to ne- 
gotiate with a union or are parties to collective bar- 
gaining contracts. Application of the Lion Dry Goods 
analysis to resolve a presumed conflict between Sections 
8(e) and 8(b) (7) (A) of the Act necessarily results in 
reading Section 8(b) (7) (A) out of the Act. 


The final point argued by the Petitioner is that the 
Board erred in holding that a question concerning repre- 
sentation could not have been appropriately raised with 
respect to the employees of the picketed contractors. We 
doubt that the Petitioner seriously raises this question. 
However, the Court’s attention is directed to the Stipulation 
which discloses that the contractors’ bargaining representa- 


tive, the DCCEA, has in fact recognized and bargained with 
various building trades unions for years; that it has bargained 
with four of the eight unions with which it bargains since 
1948; that the shortest period that it has recognized and 
bargained with any union has been since 1962; and that it 
presently has contracts in effect as shown in the Stipulation. 
Obviously, its present contracts would bar any Board elec- 
tion in the bargaining unit covered by any particular 
contract. 


The Intervenor hereby adopts the Arguments and Au- 
thorities set forth in the brief of the Board with respect to 
the raising of a question concerning representation. 
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CONCLUSION 
For the reasons stated, it is respectfully submitted that 
the petition for review be denied and that the Board’s order 
be enforced. 
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presents the following questions: 


1. Whether under the facts and circumstances of 
ithis case, the Board properly found that the Dallas 
‘Building and Construction Trades Council violated 
Section 8(b)(7)(A) by: (1) threatening to picket 
‘the Dallas County Construction Employers’ Associa- 
‘tion; (2) threatening to picket and picketing each of 
\the following contractors—Henry C. Beck Co., George 
Bock Co., Hyatt Cheek, Builders-Engineers, and Rob- 
ert E. McKee Contractors, Inc. 

2. Whether the Board properly found that at the 
itime of the threats to picket and the picketing the 
‘petitioner could not appropriately raise a question 
concerning representation under 9(c) of the Act. 
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For THE District OF COLUMBIA CIRCUIT 


No. 21,057 


DALLAS BUILDING AND CONSTRUCTION 
TRADES COUNCIL, PETITIONER 


v. 


NATIONAL LABOR RELATIONS BOARD, RESPONDENT 


On Petition to Review and Set Aside and Cross-Petition 
for Enforcement of an Order of the National Labor 
Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD 


COUNTERSTATEMENT OF THE CASE 


The Board accepts petitioner’s Statement of the 
case, with the following additions: 


2) During the course of recent Separate contract 
negotiations between the Dallas County Construction 
Employers’ Association, Inc. (“the Association”) and 


(1) 
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various local craft unions, some union representa- 
tives have proposed that their respective bargaining 
contracts be amended to include a provision which 
would restrict the signatory employers’ freedom to 
subcontract unit work. The Association objected to 
these proposals, the unions ultimately abandoned 
them, and new contracts were executed without such 
requested subcontracting restrictions but containing 
various improvements in employee working condi- 
tions (J.-A. 97-98; 10). 

b) The four picketed employers involved in this 
case were, at the time of the picketing, all parties to 
collective bargaining contracts with the appropriate 
local craft unions (J.A. 95; 8-9). The Council pick- 
eted these employers with signs reading: 


“Dallas Building and Construction Trades Coun- 

cil picketing . . . [name of general contractor] 

_.. for subcontractor agreement.” (J.A. 95-96). 

c) The Council is admittedly not the currently 

certified bargaining representative of the employees 

of the picketed employers (J.A. 12). Nor has it been 

authorized by its constituent locals to bargain on 
their behalf. 


SUMMARY OF ARGUMENT 


Section 8(b) (7) constitutes a comprehensive code 
governing recognitional and organizational picketing, 
ensuring employees a free choice in the selection of 
a bargaining representative. In the instant case, the 
Council impinged upon that freedom of choice when 
it picketed and threatened to picket certain employ- 
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ers to compel execution of an agreement which would 
alter the existing terms and conditions of employment 
negotiated by the incumbent bargaining agents. Al- 
though other labor organizations were lawfully rec- 
ognized by the picketed employers, and the Council 
was not certified to represent the picketed employers’ 
employees, the Council picketed to achieve a contrac- 
tual restriction upon those employers’ freedom to sub- 
contract unit work. Such a restriction would effec- 
tively regulate a substantial area of concern to unit 
employees, and establish the Council as the negotiator 
of employment conditions for those employees. The 
Council’s disclaimer of a recognitional object, there- 
fore, is unavailing here, since capitulation to its de- 
mands would necessarily provide for its recognition 
or establish it, in reality, as a bargaining agent. Cen- 
tralia Building and Construction Trades Council v. 
N.L.R.B., —— U.S. App. D.C. —, 363 F. 2d 699. 
Settled law compels the conclusion that the Council’s 
proposal constitutes a regulation of terms and condi- 
tions of employment of the unit employees. Fibre- 
board Paper Products Corp. v. N.L.R.B., 379 U.S. 
208. 

There is no merit in petitioner’s claim that its pro- 
posed subcontracting restriction has no real impact 
upon relations between the picketed contractors and 
their employees. The proposal itself answers that 
contention because its application is not limited to the 
subcontracting of work not traditionally done by unit 
employees. Furthermore, petitioner concedes that its 
proposal would have an impact on employees in an 
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area of their own primary concern, but asserts that 
such impact would be incidental. However, the ques- 
tion here is whether the Council’s picketing had “an 
object” of forcing recognition, and no defense is es- 
tablished, even if the Council could prove that the im- 
pact of its conduct upon unit employees was only “in- 
cidental”. The fact that the picketing may have other 
objects does not render the Statute inapplicable: “an 
object” is enough. Dayton Typographical Union No. 
57 v. N.L.R.B., 117 U.S. App. D.C. 91, 93-94, 326 
F. 2d 634, 636-637. The proposal’s own limitation 
providing for its interpretation in a manner harmoni- 
ous with any applicable collective-bargaining agree- 
ment does not wholly alleviate the impact upon the 
employees. Where, as here, those employees have 
struck a bargain with their employer which contains 
no provision requiring the employer to subcontract 
work only to non-union employees, the Council’s pro- 
posal would work an immediate change. 

Petitioner also argues that it would be anomalous 
to find a violation of Section 8(b) (7) here because 
the proviso to Section 8(e) specifically authorizes the 
type of conduct involved. No reason exists, however, 
to presume that Congress intended the restrictions of 
Section 8(b) (7) to be ignored whenever the proviso 
to Section 8(e) could apply: different statutory poli- 
cies are embodied in these different subsections. Thus, 
Section 8(e) was designed to plug a loophole in the 
secondary boycott provisions of the Act and prevent 
unions and employers from agreeing in advance to 
boycott a primary employer. National Woodwork 
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Mfrs.’ Ass'n. v. N.L.R.B., 386 U.S. 612. Section 8 
(b) (7) however, is not addressed to the problem of 
protecting neutral employers; it was designed to reg- 
ulate picketing for recognition. Accordingly, Section 
8(b) (7) should apply to union conduct whether or 
not that conduct would be lawful under Section 8(e) 
or 8(b) (4). To hold otherwise would indeed create 
an anomaly by requiring employees in the construc- 
tion industry to negotiate a contract with their em- 
ployer without any assurance that some other labor 
organization would be barred from altering the terms 
of that bargain by picketing. In short, the proviso to 
Section 8(e) immunizes union conduct only against 
Section 8(e)’s prohibition. 

Finally, there is no merit in petitioner’s claim that 
a question of representation could have been raised at 
the time of the picketing. Petitioner acknowledges 
the Board’s contract bar doctrine is controlling here; 
the various bargaining contracts in effect all contain 
provisions describing craft units in sufficient particu- 
larity to satisfy that doctrine; and the Board has long 
acknowledged that such separate units of craft em- 
ployees are appropriate in the construction industry. 
Accordingly, the existing contracts precluded the rais- 
ing of 2 representation question. 

Petitioner further argues that the final proviso to 
Section 8(f) of the Act requires the Board to hold 
that the existing craft union contracts are no bar to 
an election. The Board, however, properly consid- 
ered Section 8(f) inapplicable here. First, petitioner 
introduced no evidence to show, and there is nothing 
in the record which warrants an inference, that any 
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of these craft unions lacked majority status at the 
time they entered into contractual relations with the 
Association. Second, the craft union contracts in this 
case are not “prehire agreements” subject to the final 
proviso of Section 8(f). Rather, as the Board noted, 
these contracts are the latest fruits of continuing bar- 
gaining relationships dating back as far as 1948, 
whereas Section 8(f)’s prehire provisions only apply 
to the situation where the parties are attempting to 
establish a bargaining relationship for the first time. 
Accordingly, this is a case where the existing bargain- 
ing agreements should serve to bar an election peti- 
tion because the peculiar problems of the construc- 
tion industry have not prevented the parties from 
establishing and maintaining lawful contractual rela- 
tions, and the normal contract-bar policies ought to 
be effectuated. 


ARGUMENT 


The Board Properly Found That the Council Violated 
Section 8(b)(7)(A) by Picketing and by Threatening 
to Picket Employers With an Object of Forcing 

Recognition 

A. Introduction 

Section 8(b)(7), enacted as part of the 1959 
amendments to the Act, constitutes a comprehensive 
code governing recognitional and organizational pick- 
eting. N.L.R.B. v. Drivers, Local No. 639 (Curtis 
Bros.), 362 U.S. 274, 291." It is clear, and petitioner 


2 Under this provision, it is an unfair labor practice for a 
union or its agents: 


to picket or cause to be picketed, or threaten to picket 
or cause to be picketed, any employer where an object 


acknowledges (Br. pp. 11-12), that Section 8(b) (7) 
is a corollary to the federal policy of ensuring em- 
ployees a free choice in the selection or rejection of 


thereof is forcing or requiring an employer to recognize 
or bargain with a labor organization as the repre- 
sentative of his employees, or forcing or requiring the 
employees of an employer to accept or select such labor 
organization as their collective-bargaining representa- 
tive, unless such labor organization is currently certi- 
fied as the representative of such employees: 


(A) where the employer has lawfully recognized in 
accordance with this Act any other labor organization 
and a question concerning representation may not appro- 
priately be raised under section 9(c) of this Act. 

(B) where within the preceding twelve months a 
valid election under section 9(c) of this Act has been 
conducted, or 

(C) where such picketing has been conducted with- 
out a petition under section 9(c) being filed within a 
reasonable period of time not to exceed thirty days from 
the commencement of such picketing: Provided, That 
when such a petition has been filed the Board shall forth- 
with, without regard to the provisions of section 9(c) (1) 
or the absence of a showing of a substantial interest on 
the part of the labor organization, direct an election in 
such unit as the Board finds to be appropirate and shall 
certify the results thereof: Provided further, That 
nothing in this subparagraph (C) shall be construed to 
prohibit any picketing or other publicity for the pur- 
pose of truthfully advising the public (including con- 
sumers) that an employer does not employ members of, 
or have a contract with, a labor organization, unless an 
effect of such picketing is to induce any individual em- 
ployed by any other person in the course of his employ- 
ment, not to pick up, deliver or transport any goods or 
not to perform any services. 

Nothing in this paragraph (7) shall be construed to permit 
any act which would otherwise be an unfair labor practice 
under this section 8(b). 
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a bargaining representative. It encourages prompt 
resort to the Board’s election machinery, instead of 
the economic pressures of picketing, as the method 
for resolving questions of representation. Dayton 
Typographical Union No. 57 v. N.L.R.B., 117 USS. 
App. D.C. 91, 98-94, 326 F. 2d 634, 636-637; Local 
542, Operating Engineers (R. S. Noonan, Inc.), 142 
NLRB 1182, enf’d., 331 F. 2d 99, 107 (C.A. 3) cert. 
denied, 379 U.S. 889; Meltzer, Organizational Picket- 
ing and the NLRB, 30 Univ. Chi. L. Rev. 78, 79, 83; 
Cox, The Landrum-Griffin Amendment to the NLRA, 
44 Minn. L. Rev. 257, 262-266; Aaron, The LMRDA 
of 1959, 73 Harv. L. Rev. 1086, 1099, 1107. 

In the instant case, the Board found, the Council 
impinged upon employees’ freedom of choice in the 
selection of a bargaining representative—thereby vio- 
lating Section 8(b) (7) (A)—when the Council pick- 
eted and threatened to picket certain named employ- 
ers to compel execution of an agreement restricting 
those employers’ freedom to subcontract unit work. It 
is undisputed here that the Council engaged in pick- 
eting and threats, that the Council was not a current- 
ly certified representative of the picketed employers’ 
employees, and that the picketed employers had law- 
fully recognized other labor organizations. Nor does 
the Council deny that its picketing was intended to 
compel the picketed employers to execute the Coun- 
cil’s proposed subcontracting agreement. The main 
issue before the Court is whether the Board could 
properly conclude, as it did, that execution of this 
agreement would effectively provide for “recognition” 
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or “bargaining” within the meaning of Section 8(b) 
(7). We turn now to that issue. 


B. An object of the picketing was recognitional 


As the Council points out (Br., p. 12), the evil with 
which Congress was predominantly concerned when 
Section 8(b)(7) originated was “blackmail picket- 
ing”, i.e., the attempt by a stranger union to achieve 
recognition by force. “It is equally beyond argu- 
ment,” this Court has pointed out, “that the clear 
language of the statute, as it was ultimately enacted 
- . - goes far beyond mere correction of that evil.” 
Dayton Typographical Union, supra, 117 U.S. App. 
D.C. at 98, 326 F. 2d at 686. In particular, the law 
now acknowledges, a union need not be requesting 
recognition in haec verba in order to invoke the Act’s 
application. Indeed, even a precise and unequivocal 
disclaimer of such an object may be unavailing where 
capitulation to the union’s demands would necessarily 
provide for its recognition or establish it, in reality, 
as a bargaining agent. Centralia Building & Con- 
struction Trades Council v. N.L.R.B., —— U.S. App. 
D.C. , 863 F. 2d 699; see National Packing Com- 
pany, Inc. v. N.L.R.B., 377 F. 2d 800 (C.A. 10). 

In the Centralia case, the union picketed to compel 
execution of an agreement compelling the signatory 
employer to pay his employes wages and fringe bene- 


*For purposes of simplicity, we shall herein describe the 
object specified in Section 8(b) (7) simply as “recognitional.” 
There is no contention here that any distinction should be 
drawn between organizational and recognitional picketing. 
See Cox, op. cit. supra, at 265. 
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fits equal to those being paid to employees working 
under union contracts. Although the union there re- 
peatedly advised the picketed employer that it was 
mot seeking “recognition”, the Board concluded that 
Section 8(b) (7) applied and the Court held that the 
Board’s judgment was an allowable one: “. - - the 
freedom of employees to make their own choice in 
such matters [i.e., rates of pay] cannot lawfully be 
foreclosed in this manner. Nor can the [union] dis- 
claimers . . . prevail against the intent and effect of 
the agreement itself? —— U.S. App. D.C. —, 363 
F. 2d at 701. We submit that the Centralia rationale 
and result are controlling here. Here, too, as we show 
next, picketing has been employed to achieve 2 con- 
tract which would effectively regulate a substantial 
area of concern to unit employees, and establish the 
Council as the negotiator of important employment 
conditions for these employees. This is “the sort of 
recognition that Congress [contemplated] . . - Tec 
ognition as the pargaining agent of the employees in 
a process that looked to the ordering of the parties’ 
industrial relationship through the formation of a 
contract.” N.L.R.B. v. Insurance Agents’ Int'l. Un- 
ion, 361 US. 477, 485. 

The Council’s subcontracting proposal provides, in 
essence, that if the signatory employer decides to sub- 
contract any work within the jurisdiction of the local 
unions affiliated with the Council, such work shall be 
subcontracted only to employers who are party to a 
bargaining contract with the appropriate union.* 


3 The full text of this subcontractor proposal appears in the 
Board’s decision at J.A. 96-97. 


il 


Settled law, therefore, compels the conclusion that 
such a proposal constitutes a regulation of the terms 
and conditions of employment of a signatory employ- 
er’s employees. See Fibreboard Paper Products Corp. 
v. N.L.R.B., 379 U.S. 208. At least with respect to 
the kind of subcontracting involved in the Fibreboard 
case, employees have a statutory right to bargain 
with their employer through their own duly selected 
bargaining agent.‘ Picketing by another labor or- 
ganization to regulate the terms of such subcontract- 
ing, therefore, obviously preempts a subject of col- 
lective bargaining and warrants the Board’s finding 
of a recognition object. 

The Board’s determination that the subcontracting 
proposal would have a significant impact upon the 


picketed employer’s employees is readily demonstra- 
ble. It is undisputed that this proposal applies to 
work which the picketed contractor might perform 
either with his own employees or by subcontract (J.A. 


«The Supreme Court explained in Fibreboard that not all 
forms of “‘contracting out’ or ‘subcontracting’ which arise 
daily in our complex economy . . .” were necessarily encom- 
passed within the scope of mandatory bargaining. But here, 
as in Fibreboard, the kind of subcontracting involved is merely 
the replacement of unit employees with those of an inde- 
pendent contractor to do the same work; no large capital in- 
vestments are being shifted; no basic decisions about the gen- 
eral scope of the employer’s enterprise are involved. Accord- 
ingly, petitioner cannot properly contend that the kind of 
subcontracting involved here is not subject to bargaining. 
Cf. International Union, United Automobile, Aerospace ete. 
v. N.L.R.B. (General Motors Corp.), —— App. D.C. —, 
—— F. 2d —_, 64 LRRM 2489 (No. 19,156, decided March 
8, 1967). 
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101; 14, 17). In this case, for example, the picketed 
contractors usually perform laborers’ work with their 
own employees, but sometimes may subcontract this 
kind of work (J.A. 101). It is also undisputed that 
some of the lawfully recognized bargaining agents 
who negotiate with picketed contractors have current- 
ly abandoned efforts to achieve a restriction on sub- 
contracting and have settled, instead, for a different 
pargain. Accordingly, under the bargaining arrange- 
ments in effect at the time of the Council’s picketing, 
the picketed contractors were free to employ fewer 
laborers, and to obtain the requisite manpower 
through subcontractors not party to union contracts. 
However, if the Council’s proposal were executed, all 
laborers’ work would have to be done under union 
conditions, a requirement which, the Board pointed 
out, “may mean the difference between working in a 
project or losing the job for members of unions” 
working for the picketed contractors (J.A. 102). 
Hence, just as the proposal sought in Centralia 
would have regulated matters appropriate for bar- 
gaining (rates of pay) and therefore evidenced a recog- 
nition object, here, too, the agreement at issue, if exe- 
cuted, would effectively regulate a major area of con- 
cern to unit employees—subcontracting of unit work. 
Petitioner’s efforts to refute the foregoing must 
fail. First, petitioner argues, the instant subcontract- 
ing proposal embodies a particular form of restric- 
tion upon subcontracting which is not appropriately 
a subject of collective bargaining as between the 
picketed contractors and their respective employees’ 
bargaining agents. Thus, according to petitioner, 
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the proposed subcontracting restriction has no real 
impact upon relations between the picketed contractors 
and their employees; the latter’s wages and working 
conditions remain unchanged. The subcontracting re- 
striction, so the argument goes, is unrelated to the 
working conditions of the bargaining unit and is di- 
rected solely at relations between the picketed gen- 
eral contractors and other employers (Br. 13-14). The 
answer to this argument, lies in the terms of the sub- 
contracting proposal itself. Nothing therein purports 
to limit its application to the subcontracting of work 
not traditionally done by the employees of the picket- 
ed contractor; normal unit work is affected, too. 

As the Board emphasized here, the subcontracting 
proposal applied to work which the picketed gen- 
eral contractor “might either do with his own em- 
ployees or by subcontract” and would therefore “sig- 
nificantly affect employees of the picketed general 
contractors to the extent that it regulated subcon- 
tracting of such work.” (J.A. 101). Hence, whether 
the Council’s proposal constitutes a mandatory sub- 
ject of bargaining, or merely a permissible subject 
(see N.L.R.B v. Wooster Div. of Borg-Warner Corp., 
356 U.S. 342), Zhe Council was plainly seeking to 
bargain, and the subject matter of its pro- 
posal was just as plainly one reserved by law for 
the employees’ lawful representative. It is true, of 
course, that the Council’s proposal would not require 
any change in the wages and benefits to be paid to 
employees of these general contractors when they de- 
cide to perform work with their own employees. But 
the Council’s proposal, if adopted, would have a sig- 
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nificant practical impact upon that very decision. It 
is clearly too late in the day to argue that employees 
are unconcerned about negotiating restrictions upon 
their employer’s freedom to subcontract traditional 
unit work. Fibreboard, supra; National Woodwork 
Mfrs’. Ass’n. v. N.L.R.B., 386 U.S. 612. The instant 
case simply illustrates that picketing for such restric- 
tions, under Section 8(b) (7) (A), must be engaged 
in exclusively by the employees’ lawfully recognized 
bargaining agent. 

Petitioner concedes that the Council’s subcontract- 
ing proposal would have an impact upon the picketed 
employer’s employees in an area of their own primary 
concern, but asserts that such impact would be “in- 
cidental.” Transposing secondary boycott doctrine 
addressed to different issues, petitioner urges the 
Court to ignore this “incidental” impact and to im- 
munize the subcontracting proposal from Section 8 
(b) (7) because of its “essential secondary focus” 
(Br. pp. 20-21). But this is not a Section 8(b) (4) 
case; the Board was not required to determine wheth- 
er the subcontracting proposal was “secondary,” or 
even “essentially secondary.” The real question here 
is whether the Council engaged in picketing with “an 
object” of forcing recognition. No defense would be 
raised here, therefore, even if the Council could es- 
tablish that the impact of its conduct upon unit em- 
ployees’ primary working conditions was only “inci- 
dental.” The fact that picketing may have other ob- 
jects does not render the Statute inapplicable; “an 
object” is enough. Dayton Typographical Union, 
supra, 117 U.S. App. D.C. at 96-97, 326 F. 2d at 639- 
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645; Local 705, Teamsters v. N.L.R.B., 113 App. 
D.C. 240, 241, 307 F. 2d 197, 198; N.L.R.B. v. Local 
182, Teamsters, 314 F. 2d 58, 58-59 (C.A. 2) ; Penello, 
v. Retail Store Employees, 188 F. Supp. 192, 199 
(D.C. Md.), aff’d., 287 F. 2d 509 (C.A. 4). 

Next, petitioner argues (Br. 18) that the instant 
case is distinguishable from Centralia, and lacking in 
a real impact upon the employees’ right to select their 
own bargaining agent, because of certain language 
in the subcontracting proposal itself. Thus, petition- 
er points out, this proposal contained a clause provid- 
ing that it would not “interfere with or supersede any 
present or future collective bargaining agreements 
to which the Contractor may be a party.” Moreover, 
that clause states, in the event of a “conflict between 
the terms of the contract and any collective bargain- 
ing agreement to which the Contractor is a party 
. . ., this contract shall be interpreted in a manner 
harmonious with said collective bargaining agree- 
ment and in a manner not to interfere with the law- 
ful application and implementation of said collective 
bargaining agreement.” (J.A. 97). 

We need not stop to consider here the extent to 
which the Council’s subcontracting proposal could im- 
pose substantial additional restrictions on the subcon- 
tracting of unit work even when there is a specific 
provision covering subcontracting in the unit bargain- 
ing contract. For it is perfectly clear that this sub- 
contracting proposal—despite its above-quoted limi- 
tations—would have an immediate and substantial 
impact in the very situation existing among the pick- 
eted contractors at the time of the picketing. The 
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record is clear that these employers and their em- 
ployees’ representatives have struck a bargain con- 
taining no provision which requires the employer to 
subcontract work only to unionized employers (supra, 
p. 1). Execution of the Council’s proposal, there- 
fore, would immediately alter this situation. And, as 
the Board pointed out, the above-quoted limitations 
expressed in the subcontracting restriction would not 
have any diluting effect upon said restriction/and 
until a new bargaining contract provision were nego- 
tiated which expressly permitted non-union subcon- 
tracting and thereby set up 2 “conflict” between the 
two agreements (J.A. 102, n. 7). 

Finally, petitioner argues that it would be anoma- 
lous for the Board to be allowed to find a violation 
based upon the conduct involved in this case because 


Congress expressly “approved” such conduct when it 
enacted the construction industry proviso to Section 
8(e) of the Act in 1959.° (Br. 28). But Section 8(e) 


5 Section 8(e) provides: 


It shall be an unfair labor practice for any labor organi- 
zation and any employer to enter into any contract or 
agreement, express or implied, whereby such employer 
ceases or refrains or agrees to cease or refrain from 
handling, using, selling, transporting or otherwise dealing 
in any of the products of any other employer, or to cease 
doing business with any other person, and any contract 
or agreement entered into heretofore or hereafter con- 
taining such an agreement shall be to such extent unen- 
forceable and void: Provided, That nothing in this sub- 
section (e) shall apply to an agreement between a labor 
organization and an employer in the construction in- 
dustry relating to the contracting or subcontracting of 
work to be done at the site of the construction, altera- 
tion, painting, or repair of a building, structure, or other 
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and its proviso are addressed to different problems. 
The Board acknowledges that union signatory sub- 
contracting clauses may be immunized, by the pro- 
viso, from the prohibition of Section 8(e). But this 
case poses the question whether a labor organization 
has a recognition object when it seeks to compel exe- 
cution of such a clause. No reason exists to presume 
that Congress intended the restrictions of Section 8 
(b) (7) to be ignored whenever the proviso to Sec- 
tion 8(e) could apply: different statutory policies 
are embodied in these different subsections, and the 
Board must be allowed to apply both of these subsec- 
tions in order to construe the Act harmoniously. 
Thus, the “central legislative purpose” of the sec- 
ondary boycott provisions of the Act “was to confine 


labor conflicts to the [primary] employer in whose 
labor relations the conflict had arisen, and to wall off 
the pressures generated by that conflict from unallied 
[secondary] employers.” Miami Newspaper Press- 
men’s Local No. 46, 116 U.S. App. D.C. 192, 197, 322 
F. 2d 405, 410. Section 8(e) was designed to plug a 


work: Provided further, That for the purposes of this 
subsection (e) and section 8(b) (4) (B) the terms “any 
employer,” “any person engaged in commerce or in in- 
dustry affecting commerce,” and “any person” when used 
in relation to the terms “any other producer, processor, or 
manufacturer,” “any other employer,” or “any other per- 
son” shall not include persons in the relation of a jobber, 
manufacturer, contractor, or subcontractor working on 
the goods or premises of the jobber or manufacturer or 
performing parts of an integrated process of production 
in the apparel and clothing industry: Provided further, 
That nothing in this Act shall prohibit the enforcement 
of any agreement which is within the foregoing exception. 
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loophole in these provisions, and prevent unions and 
employers from agreeing in advance to boycott the 
primary employer. Woodwork Mfrs., supra. Thus, 
an agreement forbidding subcontracting except to 
firms which are party to a union contract would usu- 
ally be prohibited by Section 8(e). As this Court ex- 
plained in Orange Belt District Council of Painters 
No. 48 v. N.L.R.B., 117 U.S. App. D.C. 233, 237, 328 
F. 2d 534, 538: 


The key question presented by subcontracting 
clauses in union agreements with general con- 
tractors is whether they are addressed to the la- 
bor relations of the subcontractor, rather than 
the general contractor. If so, they are secondary 
as to the general contractor. ... 


* * * * 


[But] secondary subcontracting clauses in the 
construction industry are lawful, under the pro- 
viso to Section 8(e), and economic force may be 
used to obtain them notwithstanding Section 8 
(b) (4) (A) because Section 8(b) (4) (A) incor- 
porates that proviso by reference. (117 U.S. App. 
D.C. at 236; 328 F. 2d at 537.) 


On the other hand, Section 8(b) (7), as we have 
shown supra, pp. 6-8, is not addressed to the problem 
of protecting neutral employers: it regulates picket- 
ing for recognition. Accordingly, the Board should 
be allowed to apply Section 8(b) (7) to union conduct 
otherwise within the reach of that provision without 
deciding whether the union’s conduct would be lawful 
under Sections 8(e) or 8(b) (4). 

The “anomalies arising from the Board’s decision” 
(Pet. Br. p. 29) are more illusory than real. Peti- 


tioner finds “the most logical avenue” (Ibid.) for ob- 
taining secondary subcontractor clauses cut off be- 
cause of the Board’s instant decision. But there is 
nothing to indicate that Congressional policy would 
be offended by a rule requiring such clauses to be 
negotiated only by the lawful representative of the 
affected employees, or at a time when a representa- 
tion question could properly be raised. Moreover, since 
Section 8(b) (7) applies only to picketing and threats 
of picketing, the Board’s instant decision does not 
even reach a case involving mere negotiation. 

Indeed, the real anomalies would emerge if peti- 
tioner’s view were adopted. Then employees in the 
construction industry would negotiate a contract with 
their employer, through their own lawful bargaining 
representative, without any assurance that some other 
labor organization would be barred from altering the 
terms of that bargain by picketing. Congress paid 
careful attention to the labor relations problems of 
the construction industry in 1959, without evidencing 
any interest in the special industry exemption from 
Section 8(b) (7) which petitioner here, in effect, re- 
quests. 

None of the cases relied upon by petitioner are in- 
consistent with the Board’s instant decision. It is 
true that the Board found no recognition object in the 
picketing considered in IBEW, Local Union No. 903 
(Pass Construction Co.), 154 NLRB 169, cited by pe- 
titioner (Br. 15); but the facts there were different. 
The trades council in that case picketed a general con- 
tractor in order to force him to get rid of a non-union 
electrical subcontractor. Unlike the instant case, the 


20 


council there did not demand execution of an agree- 
ment covering the general contractors’ own em- 
ployees; indeed, as the Trial Examiner in Pass ex- 
plained, those employees “were far removed from the 
minds of the union representatives” (154 NLRB at 
176). 

Houston Building and Construction Trades Coun- 
cil (Claude Everett Co.), 186 NLRB 321, 322-323, 
merely illustrates the Board’s view that picketing to 
induce an employer to raise wage rates up to area 
standards need not have a recognition object. See 
N.L.R.B. v. Carpenters Local No. 2138, 356 F. 2d 
464, 466 n. 1 (C.A. 9); N.L.R.B. v. Bldg. and Const. 
Trades Council of Philadelphia, 359 F. 2d 62, 63 
(C.A. 3). Likewise, Local 259, UAW (Fanelli Ford 
Sales), 133 NLRB 1468, does not deal with a factual 


situation comparable to the one at bar. Not every 
union demand upon an employer evidences a recogni- 
tion object, and in Fanelli Ford the Board concluded 
that the mere demand for reinstatement of a dis- 
missed employee was insufficient to warrant applica- 
tion of Section 8(b) (7).° 


¢ Finally, petitioner adverts to Bay Counties District Coun- 
cil of Carpenters, etc., 154 NLRB 1598, enf’d. —— F. 2d —, 
65 LRRM 3066 (C.A. 9). The Board’s Section 8(b) (7) rul- 
ing in that case, however, has no bearing upon the Section 
8(b) (7) (A) issues here presented. In Bay Counties, the 
Board decided that Section 8(b) (7) (C) would not be literally 
applied to reach picketing by a recognized majority union in 
protest against the employer’s unlawful cessation of recog- 
nition and unlawful establishment of another union. 
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C. The Council picketed at a time when a question 
concerning representation could not appropriately 
be raised under Section 9(c) of the Act 

If, as we have shown above, the Council picketed 
with a recognition object, the Board’s finding of a 
Section 8(b) (7) (A) violation must be affirmed un- 
less, as petitioner contended before the Board, a ques- 
tion concerning representation could have been raised 
at the time of the picketing.” Petitioner’s brief, on 
this issue, properly acknowledges that the Board’s 
contract bar doctrine is controlling here. The sole 
dispute here is whether the Board’s application of 
that doctrine to this case, resulting in a finding that 
no representation question could be raised, is reasona- 
ble. 

The Board’s contract-bar rules rest on the premise 
that the typical collective-bargaining contract creates 
a favored relationship which deserves, for a reasona- 
ble length of time, a period of repose undisturbed by 
the conduct of representation elections. Dover Cera- 
mic Company, 115 NLRB 1040, 1042; see Leedom v. 
IBEW, Local 108, 107 U.S. App. D.C. 357, 362, 278 
F. 2d 237, 242. From time to time, the Board has 
altered the length of the contract-bar period (see 
Leedom v. IBEW, supra) and has issued detailed 
rules for its application, in order to achieve an ap- 
propriate and rational accommodation between the 
right of employees to select their own representatives 
and the need for stability in labor relations. It is 


* Petitioner concedes that the other condition of Section 
8(b) (7) (A) violation—lawful recognition of a different 
labor organization—was satisfied (Br. 3-4; J.A. 8). 
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clear, of course, that when Congress forbade recogni- 
tion picketing which occurred at a time when a repre- 
sentation question could not be raised, Congress an- 
ticipated reference to the contract-bar doctrine. 
N.L.R.B. v. Local 3, IBEW, 362 F. 2d 232 (C.A. 2); 
Cox, The Landrum-Griffin Amendments to the NLRA, 
44 Minn. L. Rev. 257, 265 (1959). 

Petitioner contends that the Board misapplied its 
contract-bar rules here in that “there is no ascertain- 
able bargaining unit” described in the contracts be- 
tween the lawfully recognized craft unions and the 
picketed contractors (Br. p. $2). It is true that the 
Board will not allow a contract to bar an election un- 
less it embraces an appropriate unit. Appalachian 
Shale Products, Inc., 121 NLRB 1160, 1164. For real 
stability in industrial relations could hardly be 
achieved where the parties cannot rely upon their 
contract to resolve such basic bargaining problems 
of coverage and scope as are detailed in the concept 
of appropriate unit. But petitioner surely errs in 
contending that the craft unions’ contracts are de- 
fective in their treatment of those problems. 

The various bargaining contracts in effect between 
the picketed employers and the craft union represen- 
tatives of their employees (e.g., Bricklayers, Carpen- 
ters, Cement Masons, etc.) all deal with the unit 
problem in similar fashion (J.A. 25-64). Each con- 
tract contains a provision whereby the signatory em- 
ployer recognizes the named craft union as the ex- 
elusive bargaining agent for all employees (a) per- 
forming the work over which that craft union asserts 
trade jurisdiction and (b) employed by employer- 
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members of the Association within the Dallas area or 
within the territorial jurisdiction of the particular 
craft union. In the past, the Board has frequently 
found that such separate units of craft employees are 
appropriate in the construction industry. See R. B. 
Butler, Inc., 160 NLRB No. 131, 63 LRRM 1173, 
1966 CCH NLRB para. 20,760, and many cases 
cited therein at n. 8. Indeed, Section 9(b) of the Act 
expressly refers to the “craft unit” as one of the 
forms of appropriate units the Board may certify.® 
To be sure, the construction industry may, more fre- 
quently than other industries, require decision of 
whether a particular work task is properly encom- 
passed by the claims of one craft union rather than 
another. But each of the bargaining contracts in- 
volved in this case refers to the National Joint Board 
for the Settlement of Jurisdictional Disputes and 
agrees that the policy and decisions of that inter-un- 
ion tribunal shall be controlling with respect to such 
problems of unit definition. While petitioner views 
this technique as destructive of certainty in the de- 
seripton of bargaining units, it clearly lies within the 
Board’s discretion to reach a contrary conclusion. In- 
deed, if craft units are to be permitted in the con- 
struction industry—and petitioner does not contend 
otherwise—it would be difficult to suggest how con- 


8 Section 9(b) provides: “The Board shall decide in each 
case whether, in order to assure to employees the fullest free- 
dom in exercising the rights guaranteed by this Act, the unit 
appropriate for the purposes of collective-bargaining shall 
be the employer unit, craft unit, plant unit, or subdivision 
thereof. .. .” 
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tracting unions and employers could more definitely 
provide for a clear unit description than by the means 
here chosen. 

Finally, petitioner contends that the final proviso 
to Section 8(£) requires the Board to view the craft 
unions’ contracts as no bar to an election.’ Section 
8(£) exempts construction industry bargaining con- 
tracts from the strictures of Section 8(a) (3)’s ban 
against union security contracts which afford em- 
ployees with less than a 30-day grace period, or which 
are executed prior to the union’s showing of majority 
status. The final proviso states, however, that any 
agreement which would be invalid but for Section 8 
(£) “shall not be a bar to a [representation] peti- 
tion. .. .” 

We submit that the Board properly considered this 


statutory provision inapplicable here. Two related 
reasons support the Board’s view. First, petitioner 
has failed to demonstrate that any craft union bar- 


®* The pertinent part of Section 8(f) of the Act states: 


It shall not be an unfair labor practice under subsections 
(a) and (b) of this section for an employer engaged 
primarily in the building and construction industry to 
make an agreement covering employees engaged (or who, 
upon their employment, will be engaged) in the building 
and construction industry with a labor organization of 
which building and construction employees are members 
... because (1) the majority status of such labor organi- 
zation has not been established under the provisions of 
Section 9 of this Act prior to the making of such agree- 
ment. ... Provided further, that any agreement which 
would be invalid, but for clause (1) of this subsection, 
shall not be a bar to a petition filed pursuant to Section 
9(c) or 9(e). 
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gaining contracts were executed prior to such union’s 
showing of a majority status. Thus, the stipulated 
facts show that the Association has recognized the 
various craft unions involved, and has had collective- 
bargaining contracts with most of them since 1948 
(J.A. 8).”° Petitioner introduced no evidence to show, 
and there is nothing in the record which warrants an 
inference, that any of these craft unions lacked ma- 
jority status at the time they entered into contractual 
relations with the Association. This is fatal to peti- 
ioner’s case: 


“The Board has taken the position that when an 
employer recognizes a union and executes a col- 
lective agreement with it, a rebuttable presump- 
tion arises that the union represents a majority 
of the employees. Shamrock Dairy, Inc., 119 
NLRB 998, 1002 (1957), order enforced sub 
nom. International Brotherhood of Teamsters v. 
N.L.R.B., 280 F. 2d 665 (D.C. Cir.), cert. de- 
nied, 364 U.S. 892 (1960). We believe that the 
Board is justified in requiring that a party at- 
tacking the legality of an employer’s recognition 
of a union should at least present prima facie 
evidence of illegality. [Local 3, IBEW, supra, 
362 F. 2d at 235. Footnotes omitted.] # 


Here, as in the Local 3 case, petitioner is challenging 
the existing bargaining arrangements. Although pe- 
titioner does not dispute their legality, it contends 
that they would be unlawful but for the terms of Sec- 


© As to some of the craft unions, contracts with the As- 
sociation were not executed until 1950 or 1954; and the Floor- 
layers Union did not execute a contract until 1962 (J.A. 8). 


1 See also Island Construction Co., Inc. etc., 185 NLRB 18. 
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tion 8(£) because of the absence of proof of majority 
status. Here, then, as in Local 3, “there is no equita- 
ble reason why . . . [petitioner] should not come for- 
ward with evidence to support his challenge” (Zbid.). 

Second, petitioner errs in asserting that the craft 
union contracts here involved are “prehire agree- 
ments” subject to the final proviso of Section 8(f). 
As the Board pointed out in Bricklayers and Masons 
No. 3 (Eastern Washington Builders), 162 NLRB 
No. 46, 64 LRRM 1085, 1967 CCH NLRB para. 
20,990: 


“. . . the legislative history of Section 8(f) re- 
veals that Congress envisioned its prehire provi- 
sions as applying only to the situation where the 
parties were attempting to establish a bargain- 
ing relationship for the first time.” 

The Board’s view is amply supported. The legisla- 
tive history makes it clear that Congress enacted Sec- 
tion 8(f) because it considered the unique features 
of the construction industry to present a persuasive 
ease for exemption from the general rules regarding 
union-security contracts.“ In particular, as Senator 
John F. Kennedy explained, the usual requirement of 
a showing of majority status prior to execution of a 
contract was deemed inappropriate here “because of 
the inability to conduct representation elections in 
the construction industry.” II Leg. Hist. 59, 1715. 

In this case, however, the legislative policies reflect- 
ed in Section 8(f) are inapplicable since the Associa- 


12 See, eg., Legislative History of the LMRDA of 1959 
(GPO 1959), pp. 777, 1082, 1289. 
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tion’s contracts with the various craft unions are 
not initial bargaining contracts, executed at the be- 
ginning of a bargaining relationship. As the Board 
pointed out, these contracts are “the latest fruits of 
continuing bargaining relationships dating back as 
far as 1948.” (J.A. 104). Accordingly, this is not a 
case where the contracts “would be invalid” under 
the Section 8(f) proviso but for the exculpatory lan- 
guage of Section 8(f). Rather, this is a case where 
the existing bargaining agreements should serve to 
bar an election petition because the peculiar problems 
of the construction industry have not prevented the 
parties from establishing and maintaining lawful 
contractual relations. Section 8(f), therefore, which 
was designed to alleviate some of those problems, is 
inapplicable here. 
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CONCLUSION 


For the reasons stated, it is respectfully submitted 
that the petition for review should be denied and a 
decree should issue enforcing the Board’s order. 


ARNOLD ORDMAN, 
General Counsel, 


DoMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


GARY GREEN, 
ALLEN J. BERK, 
Attorneys, 
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No. 21057 


DALLAS BUILDING AND CONSTRUCTION 
TRADES CoUNCIL, 
Petitioner, 
v. 
NATIONAL LABOR RELATIONS BOARD, 


Respondent, 


On Petition to Review and Set Aside and 
Cross-Petition for Enforcement of an Order 
of the National Labor Relations Board 


REPLY BRIEF FOR PETITIONER 


The Board has accepted our Statement of the 
Case (Br. 1-2), with slight addition. The addition 
asserts in part that the Council has not “been au- 
thorized by its constituent locals to bargain on their 
behalf.” We are in accord, the Council does not 
seek to “bargain” within the meaning of Section 
8(b) (7). This is not to say, however, that the 
Council was acting adversely to the interests of 
its constituent locals. 


The Council acted at the direction of its member- 
ship, 20 affiliated local unions, in seeking to estab- 


1 As used in the Act, “bargain with” is a “limited term”. A labor organization 
may well deal with employees concerning conditions of work without engaging 
in bargaining in the statutory sense. NLRB v. Cabot Carbon, 360 U.S. 203, 211- 
213. 


lish the sub-contractor agreement (J.A. 78). Those 
locals which had previously discussed sub-contract- 
ing with the general contractors would not consider 
the execution of the Council proposal “an intrusion 
upon their status as exclusive collective bargaining 
representatives.” (J.A. 11.) 


The Council does not seek to compel contractors to 
“Recognize or Bargain” with it as 
“the Representative of [their] Employees” 


“Recognize or bargain” in Section 8(b) (7) “were 
not intended to be read as encompassing two sepa- 
rate and unrelated terms. ... They were intended to 
proscribe picketing having as its target forcing or 


requiring an employer's initial acceptance of the 
Union as the bargaining representative of his em- 
ployees.” Building and Construction Trades of 
Santa Barbara, 146 NLRB 1086. 


Recognize and bargain are words of art intended 
to describe “conventional bargaining and recogni- 
tion,” IBEW Local 903, 154 NLRB 169, 176. “Rec- 
ognize,” like its counterpart “bargain”? is a limited 
term. In its context in 8(b) (7) it describes recogni- 
tion of a union as exclusive bargaining agent. For 
Congress in §8(b) (7) sought to protect employees 
“mm the right to select, or not to select, 
the bargaining agent of their choice.” Cong. 
Rec. House, Aug. 11, 1959, at 14194 II 1959. 
Leg. Hist. 1567 (Remarks of Cong. Griffin). 


2 NLRB »v. Cabot Carbon, supra, Note 1. 


The statutory language of §8(b) (7) “to recognize 

. as the representative of his employees,” speaks 
to pressures designed to empower the union to 
exercise the authority contemplated in Section 
9(a). Consistent with this interpretation of the 
statute, this Court in Dayton Typographical? rea- 
soned that the “underlying statutory scheme. . . 
is to resolve disputed issues of majority status, 
whenever possible, by the machinery of a Board 
election. . . .” Whatever problems may be posed by 
the Council’s demands, they are not amenable to the 
Board’s election machinery. For the Council does 
not seek recognition as “the representative” of the 
contractor’s employees within the meaning of Sec- 
tions 8(b) (7) and 9 of the Act. 


The Council demand was designed to leave un- 
touched “any present or future collective bargain- 
ing agreements to which the contractor” was a 
party. (J.A. 74.) The Council proposal contemplated 
continued recognition of the various locals as “the 
representative[s]” of the contractor’s employees. 
The evil §8(b) (7) sought to eliminate is not pre- 
sented by the Council demand. 


The Centralia Rationale Does Not Support the 
Board Decision 


The General Counsel asserts that this case is 


3 Dayton Typographical Union v. NLRB, 117 U.S. App. D. C. 91, 326 F2d 
634, 637. 

The opinion in Dayton approves the Board’s Blinne decision, Int'l Hod 
riers, 135 NLRB 1153 (1962). In Blinne the Board had said that EON @ 
limits only picketing for “ econo or phaaeennee eri that “picketing 
for other objects, is not proscribed. . 135 NLRB at 1156. 


controlled by the “Centralia* Rationale” (Br. 10). 
Yet in Centralia the Board in its decision* and the 
General Counsel in its brief* insisted the “control- 
ling” factor to be: 


“With such an agreement in effect, very little 
would be left in the field of collective bargain- 
ing to a representative chosen by Pacifie’s em- 
ployees. ...” 


This Court enforced, noting that the “net effect” of 
the Union’s contract would have been to establish 
it as “the negotiator” of the wages and benefits paid 
Pacific employees. 


The Centralia rationale cannot be stretched to 
embrace the Dallas contract. The execution of the 
Dallas agreement would leave untouched the 
“wages” and “benefits” of the contractor’s em- 
ployees. 


The Dallas proposal, secondary in scope, is ad- 
dressed to relationships between employers. The 
Board’s reliance (Br. 3, 11, 14) upon Fibreboard’ is 
misplaced. As the Supreme Court made clear in 
Woodwork Mfrs. Fibreboard deals with primary 
“work preservation clauses.” 18 L.Ed 2d at $77. The 
Dallas proposal is a secondary “union signatory’”® 


Centralia Bldg. Trades v. NLRB—App. D.C—,363 F2d 699, enforcing 
155 NLRB 803. 

5155 NLRB at 806. 

6 Brief for the N. L .R. B., p 8. 

7 Fibreboard Paper Products v. NLRB, 379 US. 203. 

8 National Woodwork Mfrs. v. NLRB, 386 US. 612, 18 L.Ed2d 357. 

° Truck Drivers Local 413 v. NLRB, 118 U.S. App. D.C. 149, 334 F.2d 539, 


clause. In Woodwork the court concluded that “the 
incidental effects” of a primary work preservation 
clause would not render such a clause vulnerable to 
§8(b) (4) (A) 18 L.#d. 2d at 371. Similarly the sec- 
ondary “union signatory” clause proposed by the 
Dallas Council remains outside the ambit of “pri- 
mary” matters affecting the relations between the 
general contractor and his employees. 


There is no support for the Board’s assertion that 
the Council proposal pre-empts a “major area” of 
“substantial concern” to employees of the general 
contractor (Br. 10, 12). 


Of the locals that had discussed sub-contracting 
in prior negotiations, none had proposed a union- 
signatory clause of the type and breadth sought by 
the Council. The locals themselves did not consider 
the Council proposal an “intrusion upon their status 
as exclusive collective bargaining representatives” 
(J.A. 11). For, in fact, the Dallas Council proposal 
has its principal impact upon those locals, compris- 
ing a majority of the Council, which never bargain 
with the general contractors (J.A. 9, 10). 


There is no suggestion that the proposal was a 
subterfuge by which the Dallas Council could insin- 
uate itself as “the representative” of the contrac- 
tor’s employees. Such agreements have tradition- 
ally co-existed with local union agreements estab- 
lishing the wages and benefits of the employees. 


10 See the discussion at pages 24-5, of our brief in chief. 


If, as the General Counsel asserts, the Centralia 
rationale is controlling, that rationale requires dis- 
missal of the complaint. The “net effect” of the 
Centralia agreement was to give the Council effec- 
tive control of the wages and working condi- 
tions of the employees. In Centralia one might 
infer that the ultimate object of the Council was 
recognition as “the representative” of the employ- 
ees. For once the Centralia contract was executed 
there was little reason for the contractor or his 
employees to resist recognition of the Council as 
exclusive bargaining agent. These conclusions, 
which governed Centralia, are not available to sup- 
port the Board decision here. 


Essentially, the General Counsel argues that an 
unlawful “object” is to be inferred from the assump- 
tion that a union-signatory agreement will reduce 
the general contractor’s impulse to sub-contract 
(Br. 11-14), but an “illegal object is something 
more than a result, even an inevitable result . . .” 
Houston Insulation Contractors v. N.L.R.B. 357 F. 
2d 182, 187 (5th Cir. 1966). Rev’d in part — US. — 
18 L.Ed. 2d 389. An unlawful object may not be 
inferred simply because picketing was in support of 
a demand “which could be made through the process 
of collective bargaining,” Int? Hod Carriers 
(Blinne) 135 NLRB 1153, 1168. 


The record will not sustain a finding that the 
Dallas Council’s activity was for an object pro- 
scribed by §8(b) (7). 


The Board Has Not Demonstrated That a Question 
Concerning Representation May Not Be Raised 


The Board relies upon its East Washington" de- 
cision to support its conclusion that pre-hire pro- 
visions of 8(f) apply only to initial agreements, yet 
East Washington seems in direct conflict with its 
earlier Alton-Wood Trades Council 144 NLRB 260, 
in which the agreement was at least the second be- 
tween the parties." The Board has not reconciled 
these two decisions, and Alton-Wood supports our 
view that a question concerning representation 
could have been raised. 


Respectfully submitted, 


Davi R. RICHARDS 
1601 National Bankers Life Bldg. 
Dallas, Texas 75201 

Attorney for Petitioner 


Of Counsel: 
MULLINAX, WELLS, Mauzy, Levy & RICHARDS 


1 Bricklayers and Masons #3 162 NLRB # 46. 
12 See footnote 10 of the Trial Examiner’s Decision. 
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BRIEF FOR BUILDING AND CONSTRUCTION TRADES 
DEPARTMENT, AFL-CIO, AMICUS CURIAE 


I, PRELIMINARY STATEMENT 


The determination of the issues before the Court in the 
instant case will have a substantial impact upon the rights 
of approximately three million building and construction 
tradesmen who are represented by local unions whose 
eighteen International Unions are affiliated with this De- 
partment. The issue, as it affects them and the local and 
International Unions and building trades councils with 
which they are affiliated, is whether the councils may apply 
economic pressure to obtain subcontracting agreements 
which they are authorized to enter into under Section 8(e) 
of the National Labor Relations Act, as amended. The 
interest of the Department in this case arises from the novel 


2 


approach of the Respondent in utilizing Section 8(b)(7) in 
& manner which is directly contrary to the language of the 
Act and its legislative history so as to proscribe what has 
been traditionally considered to be lawful activity on the 
part of local building trades councils affiliated with the 
Department. 

The Department accepts the Petitioner’s statement of the 
ease and fully supports its position with respect to the 
substantive issues before this Court. 


TI. ARGUMENT 


A. The Board’s Holding is not Supported by Either the 
Language of Section 8(b)(7) or the Applicable Legisla- 
tive History. 

In its decision at 164 NLRB No. 139, in concluding that 
the Petitioner herein violated Section 8(b)(7)(A) of the 
Act, the Board first finds that the Petitioner picketed and 
threatened to picket the contractors involved, “with an 
object to force these employers to accept the Council’s sub- 
contracting clause, at a time when the employers had law- 
fully recognized and were bound to collective-bargaining 
agreements with other unions representing their em- 
ployees.”* Upon this finding, the Board then superimposes 
the further finding that Petitioner’s object in obtaining the 
subcontracting agreement was “to represent and bargain for 
the employees of the employers involved as to subcontract- 
ing, within the meaning of Section 8(b) (7) (A).” 


It may be well at this point to compare the above findings 
of the Board with the specific statutory language in ques- 
tion. Section 8(b) (7) makes it an unfair labor practice for a 
labor organization or its agents: 

‘*(7) To picket or cause to be picketed, or threaten to 
picket or cause to be picketed, any employer where an 
object thereof is forcing or requiring an employer to 
recognize or bargain with a labor organization as the 

1 Board’s decision, at p. 10. 

27d. at 11. 


3 


representative of his employees, or forcing or requiring 
the employees of an employer to accept or select such 
labor organization as their collective bargaining repre- 
sentative, unless such labor organization is currently 
certified as the representative of such employees. . . .”’ 
(Emphasis supplied.) 

As the question of ‘‘organizational’’ picketing is not 
involved in this case, the only issue presented is whether 
the Petitioner’s conduct had the object of forcing or requir- 
ing the contractors involved to recognize or bargain with 
the Petitioner herein as ‘‘the representative’’ of their em- 
ployees. In other words, the narrow issue before the Court 
is the meaning and scope of ‘‘recognitional’’ picketing. 


For the reasons discussed below, the Department submits 
that the recognitional object prohibited by Section 8(b) (7) 
is recognition as the exclusive bargaining representative of 
the employees in question, within the meaning of Section 9 
of the Act. In its decision, however, the Board simply 
disposes of the case under the general designation of ‘‘seek- 


ing recognition’’ without examining the type of recognition 
intended by the Congress to be proscribed under Section 
8(b) (7). Similarly, the Board’s brief (p. 21) refers merely 
to ‘‘a recognition’’ object. But, this will not suffice. As 
Mr. Justice Frankfurter cautioned in the famous Sand Door 
case, Local 1976, U.B.C.J.v. NLRB, 357, U.S. 93, 98 (1958) : 


“The section [8(b)(4)] does not speak generally of 
secondary boycotts. It describes and condemns specific 
union conduct directed to specific objectives. ’” 


So it is here; Section 8(b)(7) does not outlaw ‘‘recogni- 
tional’’ picketing. It outlaws only picketing or threats to 
picket with an object of forcing an employer to recognize 
and bargain with a labor organization as ‘‘the representa- 
tive of his employees, . . .’” (Emphasis supplied.) That this 
statutory reference is to recognition as the exclusive bar- 
gaining representative is evidenced by the language of 
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Section 8(b) (7) and its subsections. Thus, as noted above, 
the language of the section refers to ‘‘the’’ representative.® 
Moreover, an exception to the prohibition occurs where the 
labor organization is ‘‘currently certified as the representa- 
tive;’? an unmistakable reference to the machinery of Sec- 
ton 9 of the Act for the selection of the ‘‘exclusive repre- 
sentatives.’’ Also unmistakable is the parallelism in the dual 
use of the phrase, ‘‘as the representative,”’ and the import 
of the requirement of certification in the second instance. 
In addition, each of the subsections (A)-(C) refers specif- 
ically to Section 9(c). 


The relevance of Section 9 to Section 8(b) (7) has previ- 
ously been noted in some detail by this Court, which has 
held that the purpose of Congress in passing the latter was 
“the encouragement of elections under the aegis of the 
Board. ...”? Dayton Typographical Union No. 57 v. NLRB, 
326 F’. 2d 634, 646 (D.C. Cir. 1963). This direct relationship 
between the two sections is also acknowledged by the Board 
in its brief. Thus, at pages 21-22, the Board observes that 
Congress anticipated reference to the Board’s contract-bar 
doctrine in the context of the requirements of Section 
8(b) (7). Similarly, it describes Section 8(b) (7) as: 


‘ta corollary to the federal policy of insuring em- 
ployees a free choice in the selection or rejection of a 
bargaining representative. It encourages prompt re- 
sort to the Board’s election machinery, instead of the 


3In its brief, however, the Board continues to refer to “‘a’”” 
bargaining representative and ‘‘a’’ bargaining agent (Board’s 
brief, pp. 8, 9). But, as noted above, Congress chose the singular 
article, ‘‘the,’”’ and not the broader ‘‘a’’ which the Board would 
substitute in its stead. The two articles referring to a ‘‘repre- 
sentative” in Section 8(b)(7) are no more interchangeable than 
they are with respect to the ‘‘object’’ in Section 8(b) (4). See 
NLRB. v. Denver Building & Construction Trades Council, 341 
U.S. 675, 689 (1951). The essential point is that Congress was 
aware of the difference and, in each instance, used that article 
which expressed its specific intent. 
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economic pressures of picketing, as the method for 
resolving questions of representation.’’* 

Thus, the language of the Act itself demonstrates the 
requirement that, for the Board to find a violation of 
8(b)(7), the labor organization involved must be seeking 
recognition as the exclusive bargaining representative of 
his employees within the meaning of Section 9. And, as 
demonstrated in Petitioner’s brief, not only was no such 
finding made by the Board below; no such finding is possible 
under the facts and circumstances of this case. 


If, however, any doubt remains concerning the scope of 
the prohibition of Section 8(b) (7), that doubt is dispelled 
by an examination of the legislative history. Senator Ken- 
nedy, reporting to the Senate on the agreement of the Con- 
ference Committee, discussed that section in the context and 
traditional jargon of Section 9 procedures as follows: 


‘‘The amendments adopted in the conference secure 
the right to engage in all forms of organizational 
picketing up to the time of an election in which the 
employees can freely express their desires with respect 
to the choice of a bargaining representative.’’ Cong. 
Rec. September 3, 1959, p. 16402; Legislative History of 
the Labor-Management Reporting and Disclosure Act 
of 1959 (Government Printing Office, 1959, cited herein 
as Leg. Hist.), Vol. II, p. 1431. (Emphasis supplied.) 


He added, ‘‘. . . the prohibitions relate only to picketing 
in an effort to organize employees or secure recognition im 
a bargaining unit covered by the existing contract or the 
prior election.’’ Cong. Rec., September 3, 1959, p. 16415; 
TI Leg. Hist. 1433 (Emphasis supplied.) 


That the Congress, in referring to recognition ‘‘as the 


4 Board’s brief, at pages 7-8. See also International Hod Car- 
riers Local 840 (Blinne Construction Company), 185 NLRB 1153, 
1162. It is submitted that this description is an apt one and 
demonstrates both the interrelationship of Sections 8(b) (7) and 9 
for which we contend and the inappositeness of Section 8(b) (7) 
to the type of picketing conducted by Petitioner herein. 
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representative’’ of an employer’s employees in Section 
8(b)(7) was referring to recoguition as the exclusive bar- 
gaining representative under Section 9 of the Act is demon- 
strated even more explicitly by the minority counsel for the 
Senate Labor Committee, who was im attendance at the 
Conference Committee meetings. An interview with the 
counsel, Michael Bernstein, was printed in the Congres- 
sional Record by Senator Goldwater and appears in the 
official Legislative History, beginning at page 1827 of 
Volume II. At 1828, in discussing the concept of ‘‘recogni- 
tion’’ picketing, Mr. Bernstein observed that: 


“‘Now, the law says that, when a majority of them 

[the employees] pick a union to act as a bargaining 

agent, that bargaining agent so selected becomes the 

exclusive representative of all the employees, not just 

those who voted for the union or who belong to it.”’ 
Then, as an example of the forbidden ‘‘recognition”’ picket- 
ing, Mr. Bernstein gives this example: 


“<Suppose an employer whose employees don’t want 
the union—or the majority of them don’t—has a 
picket line thrown around them, and the union says, 
‘We want you to sign a contract with us.’ he says, 
‘Well, I can’t. I violate the law if I do that. My em- 
ployees don’t want your union, and you don’t represent 
a majority, and, therefore, I am prohibited -by law.’ ’” 


Finally, the Department’s position in this regard is sup- 
ported by the legislative history concerning the enactment 
of Section 8(b) (4) (B) of the Act, in 1947. That Section pro- 
hibited—and still prohibits under the 1959 Amendments— 
certain activity with an object of, ‘“‘forcing or requiring 
any other employer to recognize or bargain with a labor 
organization as the representative of his employees unless 
such organization has been certified as the representative 
of such employees under the provisions of Section 9; . . .’” 
Note that Section 8(b) (4) (B) as well as Section 8(b) (7), 
uses the phrase ‘“‘The representative of his employees.’” 
House Conference Report No. 510, on H.R. 3020, discussed 
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the Senate Amendment—which was adopted—concerning 
Section 8(b) (4)(B), as follows: 


“Clause (B) of this provision of the Senate amend- 
ment covered strikes and boycotts conducted for the 
purpose of forcing another employer to recognize or 
bargain with a labor organization that has not been 
certified as the exclusive representative.’’> (Emphasis 
supplied.) 


In short, the Congress has consistently understood and 
intended, in both the 1947 and the 1959 amendments to the 
National Labor Relations Act, that the stated phrase, ‘the 
representative,’’ refers to ‘‘the exclusive representative.”’ 


Curiously enough, the Board itself once recognized that 
the concept of recognitional picketing meant picketing ‘‘for 
the purpose of compelling the Company to extend exclusive 
recognition to it, . . .”? (Emphasis supplied.) Drivers, 
Chauffeurs, and Helpers Local 639, International Brother- 
hood of Teamsters, Etc. (Curtis Brothers, Inc.), 119 NLRB 
232, 234. Subsequently, the Supreme Court, in rejecting the 
Board’s substantive holding in Curtis Brothers, stated the 
nature of the ‘‘recognitional’’ picketing in issue as, Se 5s 
picketing designed to induce Curtis Bros. to recognize the 
Local as the exclusive bargaining agent for the employees, 
although the union did not represent a majority of the em- 
ployees.’’ N.L.R.B. v. Drivers Local Union, 362 U.S. 274, 
277. We find it surprising that the same agency which could 
‘mvent’’ its Curtis Brothers doctrine, while at the same 
time acknowledging the only realistic interpretation of the 
concept of recognitional picketing, has now chosen to dis- 
card the latter along with the former. 


In sum, the Department respectfully submits that the un- 
lawful recognitional object in Section 8(b) (7) refers solely 
to recognition as the exclusive bargaining representative 


5 House Conf. Rept. at 48; Leg. Hist. of the Labor-Management 
Relations =e 1947 (Government Printing Office, 1948), Vol. 1, 
at page 54 
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within the meaning of Section 9 of the Act. As such, and 
for the reasons set forth in Petitioner’s brief, the picketing 
by Petitioner had no such object and could have had no 
such object. As was stated over a decade ago by Judge 
Learned Hand: 


“When Congress limited the wrong to occasions 
when the cessation was an ‘object’ to the conduct, it 
excluded much indeed that the ordinary law. of tort 
would have included. If it had not done so, it would 
have made nearly all strikes unlawful. The ‘object’ 
of an action is the concluding state of things that the 
actor seeks to bring about: that which satisfies his 
aim.’? Douds v. International Longshoremen’s Assoct- 
ation, 294 F.2d 455, 459 (2d Cir. 1955). 


It cannot be seriously contended that the Petitioner’s 
object herein was to obtain recognition as the exclusive 
bargaining representative of the employees of the contrac- 
tors involved. Yet, this is the net effect of the Board’s 
holding, particularly since it has itself recognized that, 
«__. the provisions of the statute [Section 8(b)(7)] mean 


conventional bargaining and recognition. . . 276 Sec- 
tion 13 of the Act presents still another bar to the 
result reached below. And, in this regard, the Board’s un- 
warranted expansion of the scope of Section 8(b) (7) rans 
directly counter to the Supreme Court’s admonition that: 


‘. Section 13 declares a rule of construction which 
cautions against an expansive reading . . - which would 
adversely affect the right to strike, unless the congres- 
sional purpose to give it that meaning persuasively 
appears either from the structure or history of the 
statute. Therefore, Section 13 is a command of Con- 
gress to the courts to resolve doubts and ambiguities 
en favor of an interpretation . . . which safeguards the 


6 International Brotherhood of Electrical Workers, Local Union 
No. 903 (Pass Development, Inc.), 154 NLRB 169, 176. That 
decision is also noteworthy for a more realistic appraisal of the 
object of the picketing there in question than that utilized in the 
instant case. 
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‘Tight to strike as understood: prior to the passage of 

the . . . Act.”” NLRB v. Drivers Local Umon, supra, 

at 282. 
The Department has submitted herein that the language 
and legislative history of Section 8(b) (7) reveal the limited 
scope intended by the Congress. At the very least, how- 
ever, it seems clear that no congressional purpose support- 
ing the Board’s ‘‘expansive’’ interpretation of the Section 
““persuasively appears either from the structure or history 
of the statute.’’ 


B. The Board’s Interpretation of Section 8(b)(7) is In- 
compatible with the Practical Realities of Construction 
Industry Labor Relations Recognized by the Congress 
in 1959. 


The Board’s superficial approach to Section 8(b) (7) 
totally disregards the realities of construction industry 
labor relations and the traditional pattern of bargaining in 
that industry. The craft unions have customarily entered 
into collective bargaining agreements covering wages, hours 
and working conditions of the employees they represent in 
the particular trade, while the local building trades councils 
with which they are affiliated have sought agreements deal- 
ing with problems on job projects which are of general 
interest to all trades, particularly ‘subcontracting condi- 
tions. Indeed, the Congress recognized these traditional 
bargaining patterns in the construction industry and 
granted authorization for their continuance by virtue of 
the new provisions added to the Act in 1959 in Sections 
8(e) and 8(f). Even though the Congress saw fit to author- 
ize the making of jobsite subcontractor agreements in the 
construction industry in the first proviso to Section 8(e), 
the Board now seeks to nullify the effectiveness of that 
provision by virtue of its strained interpretation of Section 
8(b)(7). Totally apart from all other considerations dis- 
cussed herein, it is absurd to attribute to Congress the in- 
tention of taking away from the scope of traditional con- 
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struction industry bargaining through Section 8(b) (7) 
that which it authorized in Sections 8(e) and 8(b) (4).” 


Agreements such as that sought by Petitioner herein are 
designed to exist side by side with the bargaining agree- 
ments already entered into by the individual craft unions. 
The two types of agreements involved in this case rep- 
resent the customary and historic division of functions be- 
tween building trades councils and member craft unions in 
the construction industry. The critical distinction is that 
the craft agreements are employee oriented, while agree- 
ments such as that sought by Petitioner are subcontractor 
oriented; a distinction recognized on an earlier occasion by 
the Board. IBEW Local 903, supra. 


Professor John T. Dunlop of Harvard University, in a 
careful analysis of the special conditions existing in con- 
struction industry labor relations, also drew attention to 
this distinction and to the particular need for subcontrac- 
tor agreements in that industry: 


“The labor organizations traditionally have been 
interested as much, if not more so, in organizing con- 
tractors as organizing workers on @ particular project. 
The project is of short duration, and men often have 
to be organized again on another job; but the signing 
of a contractor to an agreement means that in the 
future, work will be bid, started, and performed under 
union conditions, and workers will be hired through 
the hiring procedures established under the agreement. 
The approach to individual workers is seen as a sepa- 
rate problem from signing up contractors.’’ § 


The mistaken assumption underlying the Board’s deci- 
sion is that the construction industry is like all others, in 


7 We agree with the Board that Sec ions 8(e) and 8(b)(7) 
should —indeed, must—be construed harmoniously (Board’s brief, 
page 17). We can hardly agree, however, that the Board’s approach 
in this case achieves that result; rather, it is respectfully sub- 
mitted that it has precisely the opposite effect. 

8 Dunlop, The Industrial Relations System. in Construction, The 
Structure of Collective Bargaining, 255, 261 (A. Weber, ed. 1961). 
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that all conditions affecting a group of employees are gov- 
erned solely by a single bargaining relationship between 
the local union representing the employees and a specific 
contractor, and that no other bodies may intrude into or 
overlap that relationship. While the assumption may have 
validity in other industries, it is simply at odds with the 
existing realities of the construction industry. Professor 
Dunlop discussed in some detail the various bargaining 
relationships which exist side-by-side and overlap one an- 
other in the industry, all affecting in some way the em- 
ployees at the lowest tier of the bargaining structure. In 
general, he groups these levels of bargaining as nationwide 
for all major branches, e.g., the National Joint Board for 
the Settlement of Jurisdictional Disputes in the Building 
and Construction Industry; nationwide for particular 
branches, e.g., International agreements and such bodies as 
the Industrial Relations Council which has existed since 
1919 between the International Brotherhood of Electrical 
Workers, AFL-CIO, and the National Electrical Con- 
tractors Association; area-wide or locality-wide for all 


major branches; area-wide or locality-wide for particular 
branches; and project-wide for all branches or for single 
crafts.® 


To cite a specific example of such overlapping coverage, 
a local union of the IBEW may have a collective bargaining 
agreement with a local contractor anywhere in the United 
States governing the wages, hours and working conditions 
of the latter’s employees. If those parties cannot reach 
agreement in contract negotiations, the matters in dispute 
may be referred to the Council on Industrial Relations, 
established by International agreement between the parent 
International Union and the national association of which 
the local contractor is a member. Or, if a jurisdictional 
dispute develops between that local and another local union 
affiliated with a different international member of this De- 
partment, that dispute may be resolved by the National 


91d. at 268 et seq. 
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Joint Board, pursuant to the Constitution of the Depart- 
ment or other local and area-wide agreements requiring the 
resolution of such disputes by the Joint Board.2° Thus, 
the actual conditions under which the employees of the 
contractor work may be governed not only by the local 
agreement between their employer and local union, but by 
a variety of agreements and bodies, of different scope and 
subject matter, established by the parent and affiliated or- 
ganizations of both their union and employer.** 


It is ironic that the Board, with more than thirty years’ 
experience and expertise in the labor relations field, appears 
to be less cognizant of existing realities in this industry 
than other branches of the Government with their very 
diverse responsibilities. We have referred above to the 
special recognition accorded the problems of the construc- 
tion industry by the Congress in 1959. Unions and em- 
ployers in this industry have had to look also to the judicial 
branch for relief from Board doctrines which are incon- 
sistent with the intent of Congress. Shortly after passage 
of the 1959 amendments, the Board issued its Colson and 
Stevens decision, in which it found that picketing to obtain 
a subcontracting agreement lawful under Section 8(e), vio- 
lated Section 8(b)(4)(A) of the Act. In that and several 
following cases, the unions involved sought review of the 
Board orders, believing the Board’s Colson and Stevens 


10 The applicability of the Joint Board procedures to local 
trades contracts in the instant case is noted by the Board at 
page 23 of its brief. 

11 Note in this regard J] 33 of the Stipulation before the Board 
(J.A. 17) concerning the impact of international agreements on 
working conditions of employees of local contractors: : 


“Dave Keeler would, if called, testify that a few major 
o work nationally execute what are 


12 Construc 
Local 383, AFL-CIO, 137 NURB 1650. 
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doctrine to be at odds with the plain language of the Act 
and the legislative intention of its drafters. Not until the 
United States Court of Appeals in three different Circuits 
had rejected that doctrine, did the Board abandon it.1* 
Once again, the Board has formulated a doctrine which we 
believe to be inconsistent with the language of the Act and 
its legislative history, as well as the realities of the industry 
involved. 


13 Construction, Production & Maintenance Laborers Union, 
Local 383, et al. v. N.L.RB., 323 F.2d 422 (9th Cir. 1963) ; Essex 
County and Vicinity District Council of Carpenters and Mill- 
wrights, United Brotherhood of Carpenters, etc. v. N.L.R.B., 332 
F.2d 636 (3d Cir. 1964) ; Orange Belt District Council of Painters 
No. 48, AFL-CIO, et al. v. N.L.R.B., 328 F.2d 584 (D.C. Cir. 1964) ; 
Building and Construction Trades Council of San Bernardino and 
Riverside Counties, et al. v N.L.R.B., 328 F.2d 540 (D.C. Cir. 1964). 
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Il. CONCLUSION 


Petitioner’s picketing is not organizational picketing 
within the meaning of Section 8(b) (7) because it did not 
attempt to organize any employees to join the Council as 
a labor organization. Nor is any contention made to that 
effect. Petitioner’s picketing is not recognitional picketing 
within the meaning of that Section because it was not seek- 
ing recognition by the contractors as the exclusive bargain- 
ing representative of their employees; the only form of 
recognitional picketing proscribed by Section 8(b) (7). 
Rather, the picketing below had as its only object the obtain- 
ing of subcontractor agreements; an object specifically per- 
mitted by Sections 8(e) and 8(b)(4)(A) of the Act. Such 
object is not unlawful under Section 8(b) (7) or any other 
section of the Act. The Board’s decision to the contrary 
constitutes an erroneous interpretation of the plain lan- 
guage of the Act and its legislative history, is incompatible 
with the realities of bargaining in the construction industry 
and should, therefore, be reversed. 


For all of the foregoing reasons, and those presented in 
Petitioner’s brief, the Department respectfully submits that 
this Court should deny enforcement of the Board’s Order 
and order the complaint dismissed in its entirety. 
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